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I.

Introduction: BOSNIA AND HERZEGOVINA and the EU

Relations between Bosnia and Herzegovina (BiH) and the EU have been partly shaped by
the legacy of conflict. The Dayton Peace Agreements (DPA) established a complex
institutional structure for the governance of the country, involving many different national and
sub-national institutions as well as international actors. The DPA provided for an Office of the
High Representative (OHR) in BiH to oversee the civilian implementation of the Agreement.
The OHR was given powers to adopt binding decisions when local parties seemed unable or
unwilling to act, and to remove from public office public officials who violated legal
commitments or the Agreement. All of the individuals who have headed the OHR have been
from EU member states and, between 2002 and 2011, the High Representative also served
as the EU Special Representative (EUSR). Since 2011, in preparation for the closure of the
OHR, the EUSR has reported to the Head of the EU Delegation. The OHR is to be closed as
soon as BiH meets a set of objectives relating to political and fiscal stability, constitutional
reform, and the resolution of state and defence property. This is in turn a precondition for EU
membership.
Owing to BiH's post-conflict status, the EU has also engaged with the country through its
European Security and Defense Policy (ESDP). In particular, this has involved the provision
of a European Union Police Mission (EUPM) in BiH. This succeeded the UN International
Police Task Force which operated in BiH until 2002, as part of the UN Mission in BiH. The
EUPM’s role was to aid and support local police organisations, and it remained present in
BiH until 30 June 2012.
The relationship with the EU began to transition to one more similar to that of other potential
candidate countries in June 2003 when, along with other Western Balkan countries, BiH was
identified as a potential candidate for EU membership during the Thessaloniki EU-Western
Balkans Summit. The summit resulted in the Thessaloniki Declaration, which has guided the
reform efforts of the Western Balkan countries in seeking to join the Union, as well as
offering enhanced EU support for their endeavours. 1 BiH also became eligible for a different
set of financial assistance from the EU.
The pathway to accession for Western Balkan countries is managed under the Stabilisation
and Association Process (SAP). BiH has made progress on the SAP and signed its
Stabilisation and Association Agreement (SAA) in 2008. However, although the SAA was
ratified in 2011, it did not enter into force until 1 June 2015. 2
Progress in meeting OHR objectives and EU conditions has been held up in particular by
BiH’s failure to implement the 2009 European Court of Human Rights ruling on the SejdićFinci case. This case saw two BiH citizens, of Roma and Jewish origin, contest the
provisions of the 1995 Constitution which require candidates for the tripartite presidency of
BiH and the Upper House of the national parliament to be ethnic Serbs, Croats or Bosniaks.
The Court found that the relevant provisions violated the European Convention on Human

1

COUNCIL OF THE EUROPEAN UNION (2003) Thessaloniki European Council 19 and 20 June 2003. Available
from: http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/76279.pdf.
2
http://europa.eu/rapid/press-release_IP-15-5086_en.htm
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Rights (ECHR) on three counts. However, efforts to undertake the constitutional reform
necessary to rectify this situation have stalled owing to a stalemate in domestic politics.

II.

State of Governance and the challenge of accountability

The governance structure of BiH is highly complex and has been described as a “monster or
chaotic democracy” (Gavrić et al, 2009). The constitutional, political and institutional
framework is derived from the DPA, which set out arrangements for sharing power among
geographical entities and ethnic groups. According to Tzifakis and Nikolaos (2008), Dayton
has provided BiH with a rather incoherent institutional framework, creating an asymmetrical
confederation of highly autonomous, ethnically based entities coupled with weak central
institutions.
In sum, the BiH public administration, its jurisprudence and jurisdiction, is divided among:
•

The central state authorities. Members of the Presidency, the House of Peoples,
and the Council of Ministers are selected to fill positions that are designated as
representatives of one of the three constituent peoples of Bosnia and Herzegovina
(Bosniak, Croat, or Serb). The central state-level authorities are often regarded as
fairly weak.

•

Two state-like ‘entities’: Republika Srpska (RS) and the Federation of Bosnia
and Herzegovina (FBiH). While RS is a highly centralised entity (covering more than
51% of BiH territory), FBiH is decentralized, consisting of ten cantons each with
significant autonomy in terms of policy, regulation and institutional powers.

•

One self-governing district, Brčko. This is a small territory that is formally part of
both RS and FBiH and yet not covered by their regulation.

At both state level and entity level, governance is divided among a full set of political
institutions, i.e., a presidency, bicameral legislature, and an executive body or government
(see Figure 1). In addition, each canton has its own assembly, while municipal councils run
local affairs below the cantonal level.
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Figure 1 The multi-level governance structure of Bosnia and Herzegovina

As a result, the country has 13 governments, 143 parliaments and 260 appointed ministers,
for a population of fewer than 3.8 million people (Agency for Statistics of BIH, 2013). Hulsey
(2004: 11-12) suggests that
“this system conforms to a consociational democracy system. Its chief characteristics
are that each group is guaranteed representation in all bodies of government, each
group exercises veto power over issues that affect its most important issues.”
This formal power structure creates challenges in terms of determining responsibility and
holding actors to account. Given a wide body of research which emphasizes the role of
accountability in curbing corruption (Klitgaard 1991; Mungiu-Pippidi et al 2011) and the
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importance of clarity of responsibility in particular (Schwindt-Bayer and Tavits 2016), it is
likely that this complexity in itself increases the opportunities for corruption to occur
undetected.
In addition to this complex ‘internal’ legal and institutional setting, there is also an
international dimension to governance in BiH. The Dayton Agreement provided for an Office
of the High Representative (OHR) in BiH to oversee the civilian implementation of the
Agreement. The OHR's powers, also referred to as the “Bonn powers”, are quite extensive:
the Representative can enact laws when local parties seem unable or unwilling to act, or as a
last resort remove public officials (even elected officials) who violate legal commitments or
the Agreement (Szewczyk, 2010). The OHR was set up to provide assurance to the
International Community (IC) that Dayton would be implemented and that peace in Bosnia
would be sustainable.
International scholarship on the state of governance in BiH tends to focus on the post-conflict
nature of the state or its status as an international protectorate in the middle of Europe. The
governance regime and its deficiencies have been described as a “new feudalist social
formation” (Deacon & Stubbs, 1997), and a “full-fledged colonial administration”
(Chossudovsky, 1996). Although it is difficult to identify a colonial power that is ‘exploiting’
Bosnian resources, in many terms the impression of the state of governance in BiH is one of
a ‘self-governing colony’.
However, a detailed political economy analysis of how power is exercised in practice is
lacking. Given the difficulty of mapping out even the formal institutions governing BiH, few
scholars attempt to understand or evaluate the role of informal institutions. In particular, in
order to understand whether governance is ‘good’ and to assess the risks of corruption, it
would be necessary to evaluate the effectiveness in practice of horizontal and vertical
accountability structures. BiH has many powerful but unaccountable institutions at all levels,
with corrupt politicians potentially able to evade scrutiny by hiding behind the web of
overlapping powers and responsibilities.

III.

State of EU conditionality and development assistance

1

Institutional setting of EU assistance

The main institutional framework for EU-BiH relations is the SAP, which provides a pathway
for countries of the Western Balkans to make reforms and harmonise legislation with a view
to eventual EU membership. BiH signed its SAA on 16th June 2008, thereby confirming its
status as a potential candidate country, according to the “evolution clause”. Article I of the
SAA sets out a number of aims relating to strengthening democracy and the rule of law,
contributing to political, economic and institutional stability in BiH and the surrounding region,
providing an appropriate framework for political dialogue, and supporting the country’s efforts
to develop its economic and international cooperation and complete the transition to a
functioning market economy. As such, it provides a set of political conditions which a country
must meet before accession, in line with what Schimmelfennig and Sedelmeier (2004) term,
‘democratic conditionality’ (contrasted with ‘acquis conditionality’ which is the more technical
process of legal harmonisation).
The chapter of the SAA concerning financial assistance states that BiH may receive financial
assistance from the Community in the form of grants and loans, including loans from the
9

European Investment Bank (EIB). This aid is also conditional on BiH satisfying the political
aspects of the Copenhagen criteria (stability of institutions guaranteeing democracy, the rule
of law, human rights and respect for and protection of minorities) and meeting the specific
priorities of the European Partnership (SAA, Article 112). However, there are no formal
mechanisms for implementing this aspect of conditionality.
Financial assistance can be provided in any sector but special attention is to be paid to
Justice and Home Affairs, as well as the harmonisation of legislation with the EU and
economic development. As such, the SAA lays the foundation for the EU to provide financial
assistance to BiH aimed at improving governance and controlling corruption. In addition to
the SAA, BiH has a number of other formal agreements with the EU, of which the most
important for political conditionality, governance and anti-corruption are:
•

The Interim Agreement on trade and trade related matters between the EC and
BiH entered into force in 2008. It aims to implement, as quickly as possible, the
provisions of the trade and trade related matters of the SAA on the basis of
reciprocity and mutual interest.

•

The Agreement between the EC and BiH on the facilitation of the issuance of
visas became effective 1st January 2008, launching the visa liberalisation process.
This agreement provides for simplified procedures for issuing visas, including a visa
fee waiver for a broad range of categories of citizens including students, sportsmen
and sportswomen, cultural workers, journalists, people visiting family members living
in the EU, people in need of medical treatment, businesspeople (European
Commission, 2008).

•

The Agreement between the EC and BiH on the readmission of persons
residing without authorisation entered into force on 1st January 2008. This
Agreement is focused on combating illegal immigration.

•

The Framework Agreement between the EC and BiH on the general principles
for the participation of BiH in Community programmes entered into force on 8th
January 2007. The objective of the Agreement is to set specific terms and conditions,
including financial contributions, regarding the participation of BiH in each of 24
Community programmes (Treaties Office Database, 2008).

•

The Agreement between the EU and BiH on the activities of the European Union
Police Mission (EUPM) in BiH was the first mission conducted within the ESDP. It
was launched on 1 January 2003 for an initial period of three years (European
Commission, External Action, 2012). The BiH authorities, based on the estimation of
the situation, requested a continuation of EUPM, which accordingly continued its
activities, in a modified way, until 30 June 2012. The EUPM focused on the fight
against organized crime and corruption, which included achieving coordination,
communication and cooperation between BiH’s 15 police agencies, as well as
between law enforcement and judiciary (External Action, 2012).

Other agreements focus on creating a unified energy market, an aviation area and air
services, transport links, and other trade-oriented rules.
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2

Scope of EU development assistance for strengthening democracy and the rule of law

Since 2007, the EU has provided financial assistance to BiH through the Instrument for PreAccession Assistance (IPA). IPA replaced the five previous EU instruments for preaccession: Phare, ISPA, SAPARD, the Turkey programme, and CARDS. As a potential
candidate country, BiH had access to two of the five IPA components under the IPA
programming period 2007-13, namely Component I (Transition Assistance and Institution
Building) and Component II (Cross-Border Cooperation). According to data provided by the
Delegation of the EU to BIH, the total value of the EU’s financial assistance to BiH through
IPA for 2007-13 amounted to approximately EUR594 million implemented through around
300 projects. The government was the recipient of 98% of the total amount, with the 48 civil
society projects receiving only EUR 8.4 million. According to the database of EU funded
projects in BiH, the goals of strengthening democratic institutions and the rule of law received
around EUR220 million, or 37% of the total (Table 1).
Table 1 EU funded projects in BiH by sector, 2007-13
Sector

# of projects

Value (EUR)

Democracy and governance

34

110.107.033

Rule of Law and fundamental rights

75

110.345.985

Environment

35

126.891.088

Transport

6

21.356.897

Energy

3

16.538.121

Competitiveness and innovation

27

44.747.559

Education, employment and social
policies

24

42.948.300

Agriculture and rural development

10

21.559.033

Regional and territorial cooperation

114

16.928.889

Data source: Delegation of the European Union to Bosnia and Herzegovina
The management of EU assistance to BiH is complicated by the fragmented organizational
structure of the BiH governance institutions, but also by the decision-making process on the
EU side, as illustrated in the organigram of the organizational structure of BiH–EU relations
(Figure 2). This diagram portrays the existing legal and institutional framework, as well as
jurisdiction and jurisprudence of the bodies established to maintain BiH–EU relations. The
complex decision-making and implementation structure would arguably make it difficult to
enforce a stricter conditionality that related the use of assistance to particular activities or
progress.
As seen in Figure 2, decision-making on the EU side starts with the decisions of the
European Council, where each MS is represented and all national interests in relation to BiH
can be expressed. Each MS has veto power, which may allow it to significantly affect the
entire process. This puts some states in the position of having a potential ‘conflict of interest’
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- for example, Croatia, as a MS whose ethno-political groups have a high degree of
representation in BiH, may affect the process from both sides: in its role as a MS of the EU
and through relations with local politicians in BiH. The decisions of the Council are further
delegated to the European Commission for implementation. Within BiH, EU power is
organized through two bodies with significant powers: the Delegation of the EU Commission
in BiH (hereafter, the Delegation) and the EU Special Representative (EUSR). However,
these two bodies are accountable to the same person, the Head of the Delegation 3.
On the side of the BiH authorities, the process is even more complex. The activities of the
three entities that comprise BiH - the Federation of BiH, Republika Srpska and Brčko district
of BiH – are formally coordinated by the Directorate for European Integration (DEI) on the
state level. However, the power dynamic is such that the DEI, as the state-level institution, is
subordinated to the political demands of the entity actors.
The responsibility for coordination and communication among the two parties rests in the
Programming Management Committee and Project Programming Committee. These are
composed of representatives of the DEI and the EU Commission, and seek to ensure sure
that the programming of Community assistance is adequately coordinated.

3

http://www.eubih.eu/eu-delegation-eu-special-representative-in-bih
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Figure 2 An organigram of institutional relations for the management of EU financial assistance to
BiH
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On the BiH side, the National IPA coordinator is subordinate to the entity-level political and
administrative actors. The decisions of entity representatives, and indeed the entire
organizational structure on the BiH side, are exposed to the risk of veto by ethno-political
power groups. This means that BiH policy and actions vis a vis the EU depend on the good
will of the ethno-political parties and can be blocked at any time. In addition, the complicated
structure of the Federation, consisting of ten cantons with considerable autonomy and
differing ethno-political majorities, further complicates efforts to arrive at common or
consistent positions in dealings with the EU.
3

EU conditionality in BiH

The provision of financial assistance to BiH is formally conditional on progress in
satisfying the Copenhagen criteria and in meeting the specific priorities of the European
Partnership (Council Decision 2008/211/EC), as well as the Copenhagen criteria. The
political criteria are of most relevance to issues of governance, and aim at stability of
institutions guaranteeing democracy, the rule of law, human rights and respect for and
protection of minorities, regional cooperation, good neighborly relations with enlargement
countries and Member States, and compliance with international obligations, such as
cooperation with the International Criminal Tribunal for the former Yugoslavia. The economic
criteria relate to the existence of a functioning market economy and the capacity to cope with
competitive pressure, while the third set of criteria relate to compliance with the acquis, as
well as administrative capacity. Specific conditions are also included in individual annual
programmes (Council Decision 2008/211/EC).
Progress is monitored through mechanisms established under the SAP, notably through
annual reports produced by the Commission which judge BiH’s progress against the
Copenhagen criteria. However, although these reports monitor progress against defined
tasks, they are not directly linked to decisions about whether to continue or withhold funding.
Both the EU part of the relationship and the BiH part may thus face difficulty in arriving at
consensual positions among a multitude of players. Putnam characterises international
negotiations as a two-level game, in which each of the main parties – i.e., in this case, the
EU and BiH – must first negotiate with multiple actors in their domestic political arena (the
domestic game), to agree a negotiating position. In the international negotiations, they then
play a different game with one another, to arrive at a position which both sides can accept.
Putnam writes,
“The unusual complexity of this two-level game is that moves that are rational for a
player at one board (such as raising energy prices, conceding territory, or limiting
auto imports) may be impolitic for that same player at the other board”.
If one actor disrupts one game board by vetoing a previously accepted position, for example,
this can prompt difficulties not just at the EU or BiH level, but also on the other party's 'home'
game board. In the case of EU-BiH relations, the complexity is exacerbated by the multiple
actors on each side. The situation should arguably be analysed as a three-level game, while
veto powers and a tendency towards nationalist rhetoric hinder the achievement of
consensus at any level. In such circumstances, it is difficult to make progress in negotiations,
or to hold particular institutions to account for their actions or inactions.

14

EU conditionality is often explained as a process of ‘rule transfer’ or externally provided
governance. Schimmelfennig and Sedelmeier (2004) suggest that this works through an
external incentives model of governance emphasizing that the effectiveness of such a
governance model varies with the determinability of incentives, credibility of EU conditionality
and the domestic political costs. The dominant logic underpinning EU conditionality is a
bargaining strategy of reinforcement by reward, under which the EU provides external
incentives for a target government to comply with its conditions. The extent to which this
motivated reforms in the Central and East European countries that have joined the EU to
date is debated, with some critics disputing the depth or sustainability of reforms. In the case
of BiH, there are a variety of unique challenges to the effectiveness of such EU conditionality.

3.1 Democratic conditionality
Incentivising democratic conditionality, or the political reforms that are necessary for
progress, is particularly problematic in BiH. Compliance with EU conditions in politically
sensitive areas - such as minority rights - always imposes a political cost for leaders in
accession countries. Even in the CEE countries that have already joined, this sometimes
meant that domestic politicians were unwilling to pursue reforms, or stalled progress, for fear
of being punished by their domestic electorates – or sub-sections of voters - for introducing
policies that were required by the EU but unpopular with local populations. Sometimes, the
promise of EU accession acted as a powerful incentive in such cases, even against
nationalist leaders as in, for example, Slovakia.
However, in BiH, the EU is required to simultaneously negotiate with several different
nationalist authoritarian regimes within one country. The dynamic of motivating reform
through the promise of improved EU relations has never gained traction. This may partly
reflect the very long-term and distant nature of the ‘prize’ of EU accession. In addition, the
local power structure means that it rarely makes sense for local politicians to make any
sacrifices – in terms of undertaking reforms that are unpopular with their electorates – in
return for achieving higher goals. In BiH, each ethno-political group exercises veto power
over the most important issues facing the country (Hulsey, 2004). Schimmelfennig and
Sedelmeier (2004) suggest that the likelihood of rule adoption – i.e., of implementing the
changes required by the EU - decreases with the number of veto players. Thus, we might
expect EU conditionality to have an insignificant impact in the areas where EU conditions
require BiH’s veto players to incur the highest political costs.
The power of each of the ethno-political groups in BiH depends only on the support they
have from their ethnic constituencies, with little need for coalition-building to sustain
themselves in power. The main political strategy of these groups is to maintain a perceived
need for the political representation and protection of their constituencies (ethnic groups).
Moreover, the provision of external incentives, the dominant approach of EU conditionality,
tends to have differential impacts on different local actors, meaning that it can be difficult to
achieve the necessary consensual support. In addition, other external actors - Serbia and
Croatia based on ethnic links, Russia and the US based on their geopolitical interests - also
have influence and bargaining power over different veto power actors. Thus renders EU
efforts to communicate the incentives for reform less clear and comprehensible to the
general public, undermining the pulling power of prospective EU membership.

15

In order to examine the political dynamics related to democratic conditionality more closely,
we consider two case studies – one successful, one not – where the EU has sought to
promote specific reforms.

3.1.1 Successful conditionality: Border controls and visa liberalisation
One of the clearest cases where EU conditionality appears to have incentivised BiH political
leaders to implement reform relates to policy concerning visas, border controls, asylum and
migration. The EU offered an incentive which had strong appeal to the BiH population: the
abolition of the visa regime for BiH citizens travelling to EU member states. To obtain this
prize, it asked for cooperation and reform in the areas of border controls, asylum and
migration. The BiH authorities cooperated with the EU requirements and fulfilled the
necessary conditions unusually smoothly. The entire process lasted only two-and-a-half
years, with most of the benchmarks met within just a few months.
The success of this policy appears to reflect four factors, two relating to each party.
On the EU side:
•

•

The EU Commission set a clear – and rather short - roadmap of reforms for BiH to
undertake in order to attain the abolition of the visa regime (interviews Martinović,
Pudar 2016). These included reforms relating to border controls, across four areas: (i)
document security; (ii) border/boundary and migration management; (iii) public order
and security; and (iv) fundamental rights related to the freedom of movement.
The political will within the EU was significant and consistent, largely because the
roadmap included a variety of security-related issues (e.g., anti-terrorist provisions)
that were seen as important for the security of the EU economic space and were
widely supported by member states.

On the BiH side:
•

•

These reforms came at little or no political cost to domestic politicians, but offered the
potential for significant political gain. BiH citizens exerted considerable public
pressure on domestic political actors to comply with the requirements of the EU,
motivated by the promise of visa-free travel. This wide support among the population
meant that there were few opportunities for politicians to engage in ethno-political
point-scoring.
An additional incentive for domestic politicians may have been that the reform
process included some desirable goals, such as infrastructure projects at border
crossings and the building of an asylum centre; this also contributed to the political
will to act. 4

The example of visa liberalisation suggests that change can be achieved relatively quickly
when the EU is united and makes its requirements clear and achievable, and when the
political will to comply exists on the BiH side, either as a result of public consensus or
coinciding interests in the indirect benefits of pursuing reforms. However, in BiH, few issues
meet these criteria and hence such successes are rare.

4

Interview with Pudar, January 2016.
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3.1.2 Political stalemate: Police reform
In another case, concerning the reform of the BiH police, the European Commission exerted
heavy pressure but failed to overcome a deadlock among local political leaders. Despite
negotiations at all levels and the setting of strict conditions, all efforts to introduce a
governance structure for the efficient country-wide coordination and control of police work
have failed. According to our interview research, this largely reflects the fact that control of
the police lay in the hands of politicians that were reluctant to give up power to the central
level, including the RS and Brčko leaders and the leaders of cantons in the FBiH. 5 Public
resistance to the reform of the police was largely led by Milorad Dodik, currently president of
the RS (since 2010) and previously prime minister (1998-2001 and 2006-10). Dodik argued
that the proposed reform would undermine the interests of Serbs in BiH and represented an
attempt to dissolve the RS 6.
Dodik and other RS politicians have frequently made the argument that any proposed
‘transfer of competence’ from RS to the BiH state level administration threatens the existence
of the entity. While the conspiracy theory that the EU had a secret agenda of trying to
dissolve the RS is outlandish, it is the case that any change or restructuring of the BiH
constitutional or institutional framework implies that some political actors will lose some of
their powers. As such, there are always vested interests opposing such reforms.

a. Conditionality relating to EU development assistance during the
2007-13 programming period
Given the rather distant prospect of EU membership and hence its weak ‘pulling
power’ as a motivator of reform, we might expect the EU to rely more on conditionality
relating to the provision of technical and financial assistance. We analysed several aspects
of EU technical and financial assistance to BiH in order to determine whether there is a
connection between the country’s advancement as measured in progress reports and the
assistance provided. Such analysis is hindered somewhat by the fact that the structure of
financial and technical assistance does not fully follow the logic of the progress reports.
There is no clear division between democratic and acquis-related conditionality, and no clear
link between the conditions and the technical assistance provided.
In developing hypotheses, we assumed that progress towards meeting conditions typically
imposes political costs on local actors, and that their willingness to receive technical and
financial assistance in an area might therefore be related to their political commitment. We
suggest that the relationship between absorption capacity – specifically, the difference
between the amount of funds allocated (financial resources reserved for the country by the
Commission) and the amount of funds disbursed (capacity of the country to absorb allocated
funds on financial assistance programs) – and progress in meeting conditions might reflect
political will to comply with conditions. On this reasoning, absorption capacity would be
greater in cases where there was more political will to implement reform, as would progress.
However, where there is high absorption capacity but weak progress, this might indicate a
lack of political will.

5
6

Interviews with Martinović and Pudar, January 2016.
http://www.atvbl.com/dodik-nece-biti-reforme-policije/
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Overall, we do not find a straighforward relationship between advancement in the progress
reports (Appendix 2) and the size of financial assistance, in terms of either allocated or
disbursed funds (Appendix 3). This in itself suggests that the EU does not emphasise
conditionality in the allocation of technical and financial assistance, despite it being a formal
requirement for eligibility. However, in certain areas, the relationship between funds and
progress might be indicative of political will (or its absence). For example, in the area of
public procurement and financial controls, the absorption rate in the observed period was
100%, and this correlates with satisfactory advancement in this category in the progress
reports. The same applies for transport, especially in infrastructure projects, where the
absorption rate was high. In the Justice and Home Affairs sector, however, there is a high
rate of absorption of funds but poor progress; this might be indicative of a lack of political will
in this area. In the area of climate change and environmental protection, there is moderate
absorption of the EU funds (79%), but the progress report suggests that there is no progress
in this area. In areas including statistics, social development, and business policies, the
absorption ratio is relatively high (over 90%), and yet no advancement or limited
advancement is indicated in the progress reports. In all of these areas, the Commission
identifies the fragmentation of state powers as problematic, meaning that even where certain
policies exist, they are not synchronised among the many levels of government or their
implementation is not assured at all levels. On the other hand, on some issues, such as the
WTO, progress has been satisfactory despite their being no specific financial assistance tied
to it. Overall, we conclude that there is no clear relationship between financial and technical
assistance, absorption capacity and progress in meeting EU conditions.

IV.

Good governance and anticorruption realities

Local civil society organizations have long referred to BiH as “one of the most corrupt
countries in Europe” (Divjak, 2005). Academic literature suggests that corruption exists in
many forms – including bribery, nepotism, embezzlement, diversion of public funds, tax
fraud, illegal rent seeking, and kickback schemes (Devine & Mathisen, 2005). However, in
assessing international corruption indicators, the situation is far from simple. One problem is
that the fragmentation of power in the BiH institutional framework raises questions as to
whether country-level indicators are likely to be informative. It might be more appropriate to
conduct individual assessments of different administrative territories.
In addition, indicators of different aspects of governance suggest highly varied performance. 7
According to the WGI Control of Corruption indicators, BiH is one of the worst performers in
Europe, although its performance did improve somewhat over the period 2006 to 2012 (see
table 2). In terms of judicial independence, BiH outperforms many of the EU Member States,
including Lithuania, Greece, Bulgaria, Croatia, Romania and Slovak Republic, and has seen
considerable improvement over the period (see table 3). In terms of the Index of Favouritism
in Decisions of Governmental Officials, published by the World Economic Forum in its Global

7

Data sources: Freedom House, Freedom of the Press; World Economic Forum (2012) The Global
Competitiveness Report 2012–2013 p.394; World Bank Worldwide Governance Indicators. To calculate total
scores for selected indicators we used the methodology described in The Good, the Bad and the Ugly (MungiuPippidi, 2013): the scores were assigned to each country depending on their ranking: 0 points were assigned to
the best performers (above/below the average depending on the indicator), 1 point to the middle group and 2
points to the worst 5 countries.
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Competitiveness Report, BiH is a mid-ranking country once again, and has seen significant
improvements (see table 4).
Table 2 The performance of BiH relative to other countries on the World Bank WGI Control of
Corruption indicator, and comparing 2006 with 2012
WGI Control of Corruption

Denmark
Sweden
Finland

2012
100
99.04
98.09

2006
99.5
98.00
100.00

Progress
/ regress
20062012
0.50%
1.05%
-1.95%

Netherlands

96.65

96.10

0.57%

Luxembourg
Germany
United
Kingdom
Belgium
Ireland
France

96.17
93.78

94.10
92.70

2.15%
1.15%

92.34

93.20

-0.93%

90.9
90.43
89.95

84.9
92.20
91.70

6.61%
-1.96%
-1.94%

Austria

88.5

95.6

-8.00%

Cyprus
Spain
Estonia
Malta
Portugal

85.2
81.82
80.4
79.90
78.47

83.4
83.90
80.0
82.40
80.50

2.08%
-2.54%
0.48%
-3.12%
-2.59%

Slovenia

74.64

82.00

-9.86%

Poland

71.77

61.50

14.31%

Lithuania

66.03

59.50

9.89%

Hungary
Czech
Republic

64.59

73.20

-13.32%

63.6

66.8

-4.97%

Latvia

63.5

66.3

-4.41%

60.29

70.20

-16.44%

59.3

43.9

57.89
57.4
55.0
52.2
51.20
50.72
49.3
48.3
74.61

67.30
60.0
42.9
55.6
68.80
53.70
47.3
48.3
75.48

Slovak
Republic
FYR
Macedonia
Italy
Croatia
Montenegro
Bulgaria
Greece
Romania
BIH
Serbia
Average

26.01%
-16.25%
-4.50%
22.03%
-6.61%
-34.39%
-5.88%
4.02%
0.05%
-1.18%
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Table 3 Performance of BiH on indicator of judicial independence, compared to other countries and
over time (2006-12)
Judicial Independence

Finland
Netherlands
Ireland

2012
6.50
6.40
6.30

2006
6.04
6.25
6.10

Progress
/ regress
20062012
7.62%
2.40%
3.28%

Germany

6.20

6.39

-2.97%

Sweden
United
Kingdom
Denmark
Luxembourg
Estonia
Austria

6.20

5.41

14.60%

6.20

6.11

1.47%

6.00
5.80
5.50
5.20

6.25
5.65
5.04
5.85

-4.00%
2.65%
9.13%
-11.11%

Belgium

5.20

5.17

0.58%

Malta
France
Cyprus
Poland
Latvia

5.00
4.90
4.80
4.20
4.00

5.20
5.09
5.30
3.45
3.67

-3.85%
-3.73%
-9.43%
21.74%
8.99%

Spain

4.00

3.74

6.95%

Montenegro

3.90

N/A

Portugal

3.90

5.63

-30.73%

Italy

3.80

3.54

7.34%

3.80

4.27

3.70

4.07

-9.09%

3.70
3.50
3.50
3.10
2.90
2.80

4.28
2.95
3.14
4.27
2.52
3.06

-13.55%
18.64%
11.46%
-27.40%
15.08%
-8.50%

2.80
2.70

2.35
2.74

2.70

3.47

-22.19%

2.40
4.43

N/A
4.48

-1.26%

Slovenia
Czech
Republic
Hungary
BIH
Lithuania
Greece
Bulgaria
Croatia
FYR
Macedonia
Romania
Slovak
Republic
Serbia
Average

-11.01%

19.15%
-1.46%
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Table 4 Performance of BiH on WEF Government Favouritism variable, in comparison with other
EU member states and over 2006-12
Favoritism in Decisions of Government
Officials

Sweden
Netherlands
Finland

2012
5.30
5.20
5.10

2006
4.73
5.03
5.23

Progress
/ regress
20062012
10.75%
3.27%
-2.55%

Denmark

4.60

5.48

-19.13%

Germany
Luxembourg
United
Kingdom
Belgium
Estonia
Ireland

4.50
4.30

4.76
4.57

-5.78%
-6.28%

4.20

4.45

-5.95%

4.10
4.10
4.10

3.82
3.61
4.16

6.83%
11.95%
-1.46%

Montenegro
Austria
France
Cyprus
Poland
Spain

4.00
3.80
3.70
3.30
3.30
3.30

N/A
4.05
4.09
3.21
2.98
2.99

-6.58%
-10.54%
2.73%
9.70%
9.39%

Latvia

3.10

2.99

3.55%

Lithuania

3.10

2.79

10.00%

BIH
FYR
Macedonia

3.00

2.64

3.00

2.79

Malta

3.00

3.00

0.00%

Portugal

3.00

4.09

-36.33%

Croatia
Bulgaria
Hungary
Slovenia
Greece
Italy
Czech
Republic
Romania
Serbia
Slovak
Republic
Average

2.70
2.60
2.60
2.60
2.50
2.50

2.93
2.27
2.79
3.28
3.08
2.73

-8.52%
12.69%
-7.31%
-26.15%
-23.20%
-9.20%

2.40

3.06

-27.50%

2.40
2.30

2.34
N/A

2.50%

2.10

2.69

-28.10%

3.43

3.48

-1.43%

12.00%
7.00%
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According to the Southeast Europe Leadership for Development and Integrity (SELDI)/
Center for the Study of Democracy (CSD) Corruption Monitoring System 2014, citizens of
BiH are less pressured and less involved in corrupt activities than the citizens of six other
countries of the region (Albania, Montenegro, Bulgaria, Serbia, Macedonia and Kosovo) (see
Figure 3), as well as being more resilient to corruption pressure (see Figure 4).
Figure 3 Corruption pressure and involvement in corruption
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Figure 4 Resilience to corruption pressure

The SELDI (2014) report uses the same methodology over time, providing a good indication
of progress in controlling corruption (see Figure 5). BiH showed significant improvements in
2001, 2002, 2011 and 2014, with around 60% of respondents in 2014 reporting that they
neither paid a bribe nor were asked to. 8

8

Corruption pressure and involvement in corruption measures the incidence of attempts by public officials to
exert direct or indirect pressure on citizens in order to obtain money, gifts or favors. Citizens were asked how
often, in contact with public sector officials, they have been asked or have been expected to give cash, gift or
favor.
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Figure 5 Corruption pressure and involvement in corruption, BiH (2014)

Source: SELDI Corruption Monitoring System, 2014

Given the complex sharing of power both between the International Community and local
players, and among different parts of the BiH political and administrative system, it is difficult
to attribute any causality to particular institutions or indeed to the various forms of EU
conditionality. Moreover, while citizens’ direct experience with corruption is improving, the
spread of corruption in BiH is worsening, according to the same study. As shown in Figure 6,
the spread of corruption worsened in 2011–14. Taken together, these differing results might
suggest that corruption is not so much being better controlled, but is rather changing its form,
so that citizens have less direct contact with corruption.
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Figure 6 Spread of Corruption 9, BiH (2014)

Source: SELDI Corruption Monitoring System, 2014

V.

Detailed diagnostic - Improving governance through EU
financial assistance

In countries that have not begun negotiations with the EU on accession and where the
prospect of EU membership remains distant, technical and material assistance seems to be
the EU’s main source of bargaining power. In order to assess the impact of such assistance,
we analysed progress reports (Appendix 2). We observed a period of twelve years (200614), classifying the progress made into three major categories (based on the language used
in the Commission reports): 1. Good/Satisfactory/Advanced; 2. Limited/moderate; 3. No
progress/setbacks. We analysed all of the progress reports in all chapters and designed a
table that provides insight into different areas of external governance and the effect that
conditionality and incentives have had over the local political, administrative and social
issues. In addition, we added two variables: one to differentiate between democratic and
acquis-related conditionality and another where the Commission cites fragmentation of the
state as a key issue affecting progress.
The results are provided in Appendix 2, and summarized here:
•

•

BiH made good/satisfactory/advanced progress in six of the 32 categories (approx.
19%) assessed by the Commission. Of these, only one category applies to
democratic conditionality, while five are acquis-related.
In 15 categories (47%), limited/moderate progress has been measured.

9

Spread of Corruption registers citizens’ assessments of spread of corrupt practices among public sector
employees. In measuring, citizens were asked for their opinion on how far is corruption proliferated among the
officials in the public sector.
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•

No progress - or setbacks - is observed in 11 categories or 34%.

This ratio shows that the overall progress of the country towards meeting EU criteria was
relatively limited/moderate, over the course of twelve years. Moreover, in 21 categories out
of 32 (66%), the fragmentation of the state administrative and political decision-making was
cited as a roadblock to advancement.
Governance issues, including the fight against corruption, mostly relate to democratic
conditionality. Yet only in one area of democratic conditionality – regional issues and
international obligations – has satisfactory progress been recorded. Progress in this category
is tied either to strong international instruments (such as cooperation with the ICTY) or
incentives for economic cooperation (maintaining good economic and political relations with
neighboring countries). In such areas, compliance tends to have little political cost for current
actors. This finding supports our hypothesis that democratic conditionality works best where
the local political costs of compliance are not high. However, in the areas where democratic
conditionality threatens to disrupt the power equilibrium of ethno-political veto players (i.e.
minority rights), no progress has been recorded in the last twelve years. This suggests that
the EU’s usual approach to conditionality in providing external incentives for internal reform is
thwarted in BiH by the veto power of ethno-political groups.
This dominant model of rejecting universal rules that produce high political costs is visible in
acquis-related conditionality as well. BiH has made progress, by contrast, in conditions
relating to the participation of BiH economic actors in EU and global markets – once again,
an area where compliance incurs low political costs for local ethno-political actors. Indeed,
the relatively strong progress on WTO issues (necessary for global market participation)
stands in stark contrast to the absence of progress on the issue of free movement of capital
within the country (between entities).
With acquis-related conditionality, the issues relevant for tackling corruption include Money
laundering, Drugs, Police, Fighting organised crime and terrorism, and Protection of personal
data. These are areas that did not exhibit satisfactory progress. This is not surprising, given
that fighting corruption inevitably challenges the interests of power holders, and here as well
ethno-political groups may seek to use scaremongering about threats to ethnic group
interests to block progress.
Formal and informal processes that influence conditionality
To further explore the impact of EU assistance on the governance regime in BiH, we
assessed the positions of local actors with regard to EU conditionality and the accession
process. From interview research, it appears that BiH–EU relations could be characterized in
three phases:
In the first phase, in the early 2000s, EU-BiH relations were highly institutionalised with good
progress in meeting the requirements and preconditions for the EU assistance in BiH. This
success might be attributed to three factors. First, the BiH institutions were relatively
experienced in absorbing international aid after the Balkan wars. Second, the conditions
attached to EU funds tended to be rather technical and non-political. Third, there was broad
political will to follow the EU roadmap.
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In a second phase, since around 2006, however, progress has been blocked on many levels.
Locally, the rise of nationalist politicians, Dodik perhaps most vocal among them but by no
means alone, has prevented coalition-building and consensus among local political actors.
In the EU realm, the Sejdić- Finci case at the European Court of Human Rights and the final
verdict from 22 December 2009 10 has fundamentally challenged the Constitution (and
therefore the DPA) on which the country’s political settlement rests. Since implementation of
the verdict would require changing the Constitution, this development has prompted political
actors to begin discussions on the nature of possible structural changes to BiH’s political and
administrative framework. This in itself has introduced great uncertainty and insecurity to the
political arena, making democratic conditionality even more sensitive and difficult.
Moreover, in the face of political torment and with the reform process blocked,
representatives of the international community and the EU have increasingly resorted to
using informal dialogue to engage with BiH political actors. 11 During the 2009-12 period,
meetings between EU officials and representatives, including Commissioner Stefan Fule,
and local political actors, were sometimes held in restaurants or similar informal settings,
while political tradeoffs were made that undermined official and institutional decisions on both
sides (EC and BiH) in terms of the programming of technical and financial. 12 Whilst aimed at
facilitating progress on BiH–EU relations and reforms, this approach has proven rather
counterproductive because it has further undermined the formal institutions of governance in
the BiH. The EU has also become somewhat inconsistent in its communications regarding
the conditions that accompany EU technical and financial assistance in the period 2009-12,
also contributing to stagnation in progress. Pudar commented,
“During that period it often appeared that one condition was set in official programing,
and that we would receive messages from political actors or executive branch
government representatives that such issue is not a condition anymore. That made
our work in official programing more or less preposterous as decisions were obviously
made in informal settings.”13
Arguably, this approach particularly hindered progress on governance-related issues, since
BiH’s administrative asymmetry already made it difficult to translate political conditions into
concrete changes on the ground. The inconsistency in EU communications therefore
exacerbated insecurity among EU-BiH actors by making official institutions seem irrelevant
and undermining the rule of law.
A third phase in BiH–EU relations began around 2012, when the process of programming
and related conditionalities was re-institutionalized. The EU conditionalities that accompanied
technical and financial assistance once more became stricter and clear to domestic actors.
The phenomenon of domestic political actors blocking political reofrms that they perceived
as a threat to their power or access to resources appears in our other findings. As stated
earlier, for example, BIH has made progress in the area of customs and taxation, but failed to
do so in the area of the free movement of capital between the entities. Our expert interviews
suggested that this can be explained by the fact that the free movement of capital brings
10

http://www.mhrr.gov.ba/ured_zastupnika/novosti/default.aspx?id=1008&langTag=bs-BA
Interview, Martinović 2016.
12
Interviews with Martinović and Pudar.
13
Interview, Pudar, 2016.
11
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increased power and resources for political actors. The EU condition in this case was the
establishment of an indirect taxation system (Value Added Tax). Therefore, as soon as the
entity and national leaders had agreed on how to share out this tax income, they quickly
agreed on the establishment of the new system, without objecting to this transfer of
competence as they had done on so many other issues aimed at unifying state systems.
Making progress on the free movement of capital between the entities, on the other hand,
would have challenged the established rent-seeking scheme. That attempt at reform was
therefore undermined by domestic political actors.
Another example of how the interests of local politicians can block reform occurred during
2012-13, when the Social Democratic Party of BiH (at the time one of the leading political
parties in the Federation and at the state level) signed an agreement with Dodik’s political
party, the Alliance of Independent Social Democrats (SNSD), regarding key national issues.
This agreement was framed as an attempt to unblock some of the political processes in
BiH 14. However, our research suggests that it was in fact used primarily to block BiH’s
progress in the fight against corruption. 15 During that time, these two parties made several
attempts to change the way state prosecutorial council worked were implemented, with the
aim of ensuring that prosecutors were appointed by parliament, and therefore that they were
subject to political influence (Martinović 2016). Most of these attempts were blocked by the
EU and the international community. However, the alliance did succeed in amending the law
on conflict of interest, and increasing political control over the commission responsible for
deciding on conflicts of interest became highly politicized. 16 Although Dodik was the most
vocal in publicly blocking the reforms, informal alliances of political actors are sometimes
formed in order to avoid reforms that undermine their power or challenge the way that
resources are distributed.
Resistance to political change
Dodik’s SNSD party has won nine elections in a row since 2006 – at national, entity and local
levels. During this period, Dodik has resisted political challenges owing to several factors.
First, he presents himself as the ultimate and supreme representative of the interests of
Serbs in BiH, to the point where he equates his holding onto power with the survival of the
entity of Republika Srpska. From this position, he can explain his resistance to governancerelated reforms as an effort to protect the national interest of Serbs in the RS. Second, he
has strengthened his clientelistic networks, including party members, their families, his own
family and friends, and created a new politico-business elite interested in maintaining him in
power. He has used clientelistic practices to capture key public institutions - including the
judiciary, police and public companies – so as to remove checks on his power and facilitate
rent-seeking. Third, he makes aggressive attacks on his opponents and on NGOs and
independent media outlets that challenge his governance.
In an interview, Ms Martinović, an expert from Transparency International-BiH (TI-BiH),
recounted the following example of the latter approach. In 2006, TI-BiH started investigating
the privatisation of the Bosanski Brod oil refinery in the RS. TI-BiH was made to wait for more
than a year before being provided with the content of the first version of the privatisation
contract. Upon analysis, they found 43 irregularities in the contract. After these findings were
14

http://www.oslobodjenje.ba/vijesti/bih/sporazum-sdp--snsd-obicna-igra-rijecima
Interview with Martinović, January 2016.
16
Interview with Martinović, January 2016.
15
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published, and just before the local elections in 2008, Dodik launched a public campaign
against TI BiH through the media that he controlled. These media claimed that TI BiH was a
racketeering NGO, with a ‘black book’ of companies that it sought to destroy, and that it was
“representing foreign interests against Republic Srpska”. Although TI-BiH sued the media
that published these claims, the RS courts have yet to reach a verdict, eight years later. At
that time, TI-BiH was blocked in most of the RS media, and even when they managed to give
an interview to Oslobođenje, a newspaper based in the Federation of BiH, the van
transporting newspapers to Banja Luka (the RS administrative center) was intercepted and
the entire edition confiscated. The result was that no news-stand carried Oslobođenje for the
two days when it ran these interviews.
However, state capture and government favouritism is not unique to the RS or SNSD. All
key BiH political parties have been in power at one point in all types of government body
(national, entity, cantonal and municipal level). All of them exhibited some degree of
favouritism, distributing resources in exchange for political loyalty. For example, at some
elections, political parties ‘bought’ votes, and required photographic evidence (from a smart
phone) that individuals complied. 17 Political competition in both entities is by now largely a
matter of which party can best convince elites and voters that their patronage will bring
greater benefits. As resources are limited, and political actors exercise control over potential
institutional checks on corruption (including anti-corruption instruments, the judiciary and
police), the key resistance to reforms originates from politicians’ need to protect themselves
and their accumulated power. Claiming to defend ethnic interests is a useful tool in this
power struggle.
In such an environment, the logic of EU assistance needs to be seriously reconsidered and
creative solutions designed in order to move the country from the status quo. Strategic and
significant investment in civil society and external control mechanisms (i.e. independent
media) may be a possible solution. However, such assistance needs to be on a much larger
scale and supported by clear EU conditions and incentives for general public. Otherwise, BiH
will remain a ‘frozen state’.

VI.

Conclusions

In Central and Eastern Europe, Schimmelfennig and Sedelmeier (2004) distinguished
between high-level democratic conditionality associated with the fundamental political
principles of the EU, the norms of human rights and liberal democracy; and a more technical
conditionality associated with harmonising legislation with the acquis communitaire. In CEE
countries, democratic conditionality was prioritised, and acquis conditionality became
operational only once accession negotiations start. In the case of BiH, however, meeting the
demands of democratic conditionality has proved a long and slow process. It has often
involved meeting conditions that do not apply to other states, such as cooperation with the
International Criminal Tribunal on former Yugoslavia (ICTY) and has been complicated by
the peculiarities of the Dayton settlement. Progress has sometimes been easier on acquisrelated conditionality, despite that fact that this is not urgent. In these circumstances,
conditionality on the provision of financial assistance to BiH might have been the most
effective tool for the EU, but this opportunity has not been used much. This may reflect the

17

Interview Martinović 2016.
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difficulty of achieving clear divisions of responsibility among different actors and hence being
able to reward success or punish obstructive behaviour.
Overall, EU conditionality in Bosnia and Herzegovina has suffered from a lack of clarity about
intermediate objectives and difficulty in establishing the necessary political consensus to
effect change. Small successes have been achieved only in narrow areas where these two
problems can be overcome.
The lack of clarity about objectives has partly been a function of the administrative
complexity on both the EU and BiH sides. This turned an ostensibly bilateral relationship into
a much more fragmented and chaotic multi-level negotiation. In addition, in a situation where
the goal of EU accession was a rather distant prospect, the EU would have needed to offer
some more achievable interim goals. However, while European Commission progress
reports often detail the lack of progress in specific areas, the EU has not been good at
translating these into intermediate, achievable goals or in offering short-term rewards to
motivate local efforts.
BiH’s internal administrative complexity has also hindered the achievement of political
consensus, because too many players have vetoes. Moreover, local actors are motivated to
use them their veto powers because reforms threaten their power, and because the
institutional set-up allows them to exploit the formal division of power to build local patronage
networks. In terms of the political discourse, local actors claim to defend ethnic interests, but
are often more motivated by the need to maintain their own rent-seeking opportunities and
cultivate the clientelist networks that help to keep them in power. In such circumstances, the
EU’s ability to communicate directly with the electorate is limited, and this damages public
confidence in the EU’s role in BiH.
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APPENDIX I: Chronolofy of EU-BiH relations
1997: Regional Approach. The EU establishes political and economic conditionality for the
development of bilateral relations.
June 1998: the EU-BiH Consultative Task Force (CTF) is established
May 1999: The EU proposes the new Stabilisation and Association Process for five countries
of South-Eastern Europe, including BiH
June 2000: The European Council states that all the Stabilisation and Association countries
are “potential candidates” for EU membership
November 2000: Zagreb Summit; the SAP is officially endorsed by the EU and the Western
Balkan countries (including BiH)
2001: First year of the new CARDS programme, specifically designed for the Stabilisation
and Association countries.
June 2003: Thessaloniki Summit; the SAP is confirmed as the EU policy for the Western
Balkans. The EU perspective for these countries is confirmed
November 2003: The EC produces a Feasibility Study assessing BiH’s capacity to implement
a future SAA. The study concludes that negotiations should start once BiH has made
progress on 16 key priorities
June 2004: the EU adopts the first European Partnership for BiH (amended in 2006).
October 2005: The EC judges that BiH has made sufficient progress in the implementation of
the Feasibility Study reforms and recommends starting SAA negotiations.
November 2005: SAA negotiations between the EU and BiH are officially launched.
December 2006: SAA Technical negotiations between the EU and BiH are successfully
completed. However, the Agreement cannot be initialled and formally concluded due to lack
of progress on key reforms.
December 2007: Following Commissioner for Enlargement Olli Rehn’s assessment that there
is sufficient agreement on reforms among BiH political leaders, the Stabilisation and
Association Agreement with Bosnia and Herzegovina is initialled in Sarajevo.
1 January 2008: Visa facilitation and readmission agreements enters into force
18 February 2008: A new European Partnership is adopted by the Council
20 February 2008: Bosnia and Herzegovina signed the IPA Framework Agreement
26 May 2008: Visa liberalisation dialogue launched
5 June 2008: European Commission presented the Roadmap setting out benchmarks for
visa liberalisation
16 June 2008: European Commission and BiH signed the Stabilisation and Association
Agreement and the Interim Agreement on trade and trade-related issues
33

1 July 2008: Interim Agreement on trade and trade-related issues enters into force
31 July 2008: BiH and the EC signed the Financing Agreement for the Instrument for Preaccession Assistance (IPA) 2007 National Programme
15 December 2010: Visa free regime introduced for all BiH citizens having biometric passport
1 June 2015: Stabilisation and Association Agreement (SAA) between the EU and BiH enters
fully into force
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Appendix 2
PROGRESS
Good/
Satisfactory/
Advanced

Limited/
Moderate

Context of conditionality
Little/ No
Progress/
Setbacks

Democratic

X

X

X

Acquis
related

FRAGMENTATION
Other

1. POLITICAL CRITERIA
1.1 Democracy and the rule of law
1

1.1.1 Constitution /governance

2

1.1.2 Parliament/ elections

X

X

X

3

1.1.3 Public administration

X

X

X

4

1.1.4 Judicial system

X

X

X

5

1.1.5 Anticorruption policy

X

X

X

6

1.2 Human rights and protection of
minorities

X

X

7

1.3 Regional issues and international
obligations

8

2. ECONOMIC CRITERIA

X

X
X

X

X

3. EUROPEAN STANDARDS
3.1 Internal market
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9

3.1.1 Free movement of goods

10

3.1.2 Movement of persons, services and right
of establishment

11

3.1.3 Free movement of capital

12

3.1.4 Customs and taxation

13

3.1.5 Competition

14

3.1.6 Public procurement

15

3.1.7 Intellectual property law

16

3.1.8 Employment and social policies

17

3.1.9 Education and research

18

3.1.10 WTO issues

X

X

X

X

X

X

X

X

X

X

X
X

X

X

X

X
X
X
X

X

X

X

X

X

X

X

X

3.2 Sectoral policies
19

3.2.1 Industry and SMEs

X

X

X

20

3.2.2 Agriculture and fisheries

X

X

X

21

3.2.3 Enviro nment

X

X

X

22

3.2.4 Energy

X

X

X

23

3.2.5 Transport policy

X

X

X
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24

3.2.6 Information society and media

X

X

X

25

3.2.7 Financial control

X

X

X

26

3.2.8 Statistics

X

X

X

X

X

X

X

X

X

X

X
X

3.3 Justice, freedom and security
27

3.3.1 Visa, border control, asylum and
migration

28

3.3.2 Money laundering

29

3.3.3 Drugs

30

3.3.4 Police

31

3.3.5 Fighting organised crime and terrorism

X

X

32

3.3.6 Protection of personal data

X

X

X
X
X
X
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Appendix 3
Completed projects (Projects with Total disbursed funds = 0 are not included)
MIPD Sector

MIPD Subsector

Total Project
Value (EUR)

Total
Allocated
Funds (EUR)

Total
Disbursed
Funds
(EUR)

% share
of Total
disbure
d
Funds
in Total
Allocat
ed
Funds

Own
Allocated
Funds (EUR)

Own
Disbursed
Funds
(EUR)

% share
of Own
Disburs
ed
Funds in
Own
Allocate
d Funds

Justice and
Home Affairs

Judiciary

27.032.259

25.353.070

20.565.775

81%

6.545.329

5.545.329

85%

Law Enforcement

1.111.729

1.111.729

642.469

58%

1.111.729

642.469

58%

Civil Society

17.877.175

17.850.974

17.141.802

96%

17.850.974

17.141.802

96%

Total Subsector

46.021.163

44.315.773

38.350.046

87%

25.508.032

23.329.600

91%

Capacity to align with acquis and
Civil Service including DIS

31.572.845

30.773.472

27.809.893

90%

30.773.472

27.809.893

90%

Public Procurement and Financial
Control

2.467.129

2.467.129

2.455.159

100%

2.467.129

2.455.159

100%

Statistics

724.200

724.200

679.200

94%

724.200

679.200

94%

Civil Society

9.534.122

8.998.600

7.421.796

82%

8.998.600

7.421.796

82%

Total Subsector

44.298.296

42.963.401

38.366.048

89%

42.963.401

38.366.048

89%

Institutional and Legal Framework,
European Charter for Small
Enterprises, Small Business Act,

18.783.322

17.818.744

16.188.184

91%

17.818.744

16.188.184

91%

Public
administration
reform

Private Sector
Development
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Competitiveness
Business Environment, Land
Management

1.631.901

1.604.887

1.455.496

91%

1.604.887

1.455.496

91%

Total Subsector

20.415.223

19.423.631

17.643.680

91%

19.423.631

17.643.680

91%

Strategic, Institutional and Regulatory
Framework

3.466.122

2.739.674

2.727.992

100%

2.739.674

2.727.992

100%

Transport Infrastructure

3.250.253

3.257.723

3.256.229

100%

3.257.723

3.256.229

100%

Total Subsector

6.716.375

5.997.397

5.984.221

100%

5.997.397

5.984.221

100%

Transposition and implementation of
Environmental Acquis and other
International Obligations

3.477.402

2.780.426

2.208.935

79%

2.780.426

2.208.935

79%

Improve the Environmental
Infrastructure

9.884.943

9.884.493

8.777.815

89%

9.884.493

8.777.815

89%

Total Subsector

13.362.345

12.664.919

10.986.750

87%

12.664.919

10.986.750

87%

Employment

1.977.782

1.977.782

1.947.827

98%

1.977.782

1.947.827

98%

Social inclusion

19.671.334

19.155.350

17.376.970

91%

19.155.350

17.376.970

91%

Education

12.043.359

11.963.841

10.796.251

90%

11.963.841

10.796.251

90%

Social Development

245.554

245.554

212.261

86%

245.554

212.261

86%

Total Subsector

33.938.029

33.342.527

30.333.309

91%

33.342.527

30.333.309

91%

Cross-cutting Sector

15.552.012

15.394.879

12.351.162

80%

15.394.879

12.351.162

80%

TOTAL Sectors

180.303.443

174.102.527

154.015.21
6

88%

155.294.786

138.994.770

90%

Transport

Environment
and Climate
Change

Social
Development
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The paper examines the impact on Bulgaria’s anti-corruption performance of the
interrelation between EU policy conditionality and EU financial assistance, with a focus
on post-accession developments. Although the EU never formally linked EU assistance
to progress on anti-corruption, the disbursement of funds has tended to peak around
critical deadlines for accession progress, e.g. the signing of the accession treaty in
2005, and the expiration of the Cooperation and Verification Mechanism’s (CVM)
safeguard clauses in 2010. Both years also marked the lowest levels of corruption
experienced by Bulgaria’s citizens. This suggests that the combined effect of EU anticorruption conditionality and development assistance on governance in Bulgaria was
positive - but temporary.
Moreover, the 2015 CVM monitoring report suggests that, eight years after EU
accession, Bulgaria still faces three key governance challenges – combatting high-level
corruption, building an institutional approach to anti-corruption, and judicial
independence. In 2014, public experience of corruption reached its highest level since
the first comparable research in 1998. The lack of anti-corruption conditionality or
credible enforcement mechanisms since 2010 has seen Bulgaria backslide in the fight
against corruption. The current EU approach and development assistance for anticorruption reforms have been insufficient to put Bulgaria on a virtuous circle path to
open access order (or a good governance model), and has not been able to
compensate for the lack of domestic political commitment to anticorruption reform. The
paper’s findings suggest that the EU and Bulgarian anti-corruption stakeholders need to
find new strategies for bringing about lasting governance change.
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1

Introduction: Bulgaria and the EU

The current paper seeks to evaluate the impact of EU policy and funds aimed at
improving governance in Bulgaria. It examines the interrelation between EU policy
conditionality, as expressed in different policy and programmatic documents, and the
financial assistance provided by the EU to Bulgaria in the area of justice and home
affairs, including anti-corruption. The focus is on post-accession developments, although
the paper begins with a brief review of Bulgaria’s path into the EU. The paper then
tracks how the anti-corruption discourse features in policy documents and funding
priorities, highlighting the EU conditionality mechanisms applied and the development
assistance provided, and evaluates these in the light of Bulgaria’s anti-corruption
performance during this period. The paper draws conclusions as to the effectiveness of
EU policy and financial assistance in the area of anti-corruption. The paper informs the
ongoing policy debate on how best to strengthen EU leverage in improving anticorruption efforts and governance in aspiring, new and existing member-states.
Bulgaria became a Member State (MS) of the European Union (EU) in January 2007, as
part of the second wave of the EU’s fifth enlargement. Ten countries from Central and
Eastern Europe had joined in 2004 (Cyprus, Estonia, Hungary, Latvia, Lithuania, Malta,
Poland, Czech Republic, Slovakia and Slovenia) while Bulgaria and Romania acceded
in 2007. The fifth enlargement was the first to be largely based on political rather than
economic motives, as the European Community was pursuing wider and sustainable
political stability in Europe (Breuss, 2008).
Although Bulgaria had initiated diplomatic relations with the EU prior to 1989, the
country’s path to accession began only after the fall of the communist regime. The legal
basis for relations between Bulgaria and the Union was the 1995 Europe Agreement
(Official Journal of the European Communities, 1994). The goal of the Europe
Agreement was to gradually integrate and prepare Bulgaria for future membership
through providing a framework for political dialogue, promoting the expansion of trade
and economic relations, and providing a basis for Community technical and financial
assistance. To these ends, Bulgaria was required to meet certain conditions, the socalled Copenhagen political and economic criteria, and to harmonise its legislation with
the 31 Chapters of EU law, the ‘acquis communitaire’. The Commission tracked the
country’s compliance with these criteria and progress towards specific reforms via a
monitoring system. The latter was initiated in 1998 with the publication of the First
Progress Report (PR) on Bulgaria’s advancement towards accession (CEC 1998) and
continued with additional Progress Reports and a series of Regular Reports (RRs).
Financial support for the necessary reforms was provided under pre-accession
assistance, through three major programmes: PHARE, SAPARD (Special Accession
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Programme for Agriculture and Rural Development) and ISPA (Instrument for Structural
Policies for Pre-Accession) 18 (Hubbard, C., Hubbard, L. 2008).
Bulgaria’s Accession Treaty was signed in Luxembourg on 25 April 2005, granting the
country EU membership from 2007, providing it complied with all the membership
criteria by that date (Official Journal of the European Union 2005). Also in 2005, the
European Commission (at that time referred to as the Commission of the European
Communities (CEC)) published a Comprehensive Monitoring Report (CMR), followed by
a final Monitoring Report in 2006 (CEC 2005, 2006). The latter confirmed that Bulgaria
was sufficiently prepared to meet the political, economic and acquis criteria by 1 January
2007.
However, Bulgaria’s accession was clouded by a lack of progress in a few key areas. It
had failed to attain EU standards in the area of justice and home affairs - in particular, in
reforming the judiciary, and in fighting high-level corruption and organised crime. Hence,
upon accession, the EU took the additional step of introducing a special post-accession
monitoring mechanism on these outstanding areas for Bulgaria (and Romania), in effect
seeking to prolong pre-accession conditionality after accession. In 2015, eight years
after Bulgaria’s accession to the EU, the Cooperation and Verification Mechanism
(CVM), which tracks the country’s progress on the above mentioned rule of law issues in
annual reports, is still in force. This suggests a lack of significant progress, despite a
decade of increasing EU financial support. This paper seeks to understand why the
efforts of the EU appear to have achieved so little in the case of Bulgaria, so as to
provide an evidence base for policy suggestions on how to improve the impact of EU
conditionality and assistance for countering corruption.

18

Additional specialised programme was introduced to aid Bulgaria`s adoption of the acquis – “National
Programme for the Adoption of the Acquis” (NPAA).
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Figure 7. Bulgaria`s path towards EU membership
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2

The State of EU conditionality and development assistance

2.1

Legislative provisions and institutional setting of EU funds in Bulgaria

The extent of EU funds available and the institutional arrangements for their
management changed upon Bulgaria’s access to the Union. Prior to accession, Bulgaria
was eligible for three types of EU funds: PHARE (for economic and social development);
ISPA (for infrastructure); and SAPARD (for agriculture). After accession, EU assistance
became much wider and more complex. In the 2007-13 programming period, the first in
which Bulgaria participated fully as a member state, the country became eligible for the
European Regional Development Fund (ERDF), the European Social Fund (ESF) and
the Cohesion Fund (CF) (Council of the EU 2006). 19 In addition, Bulgaria received
assistance from the European Agricultural Fund for Rural Development and the
European Fisheries Fund.
In terms of management, the EU delegation in Sofia gradually ceded control over the
management of EU funds as the accession date drew closer. After accession,
responsibility for managing and monitoring EU funds was transferred to the Bulgarian
authorities, with the EU legal framework transposed into national law in the National
Strategic Reference Framework (NSRF). The NSRF provides for further elaboration and
clarification of policy and funding priorities through seven Operational Programmes (OP)
in which funds could be contracted throughout 2007-13, with two more years allowed to
complete spending. 20 A Monitoring Committee 21 is assigned to oversee the
implementation of the NSRF. The Committee is responsible for:
•

discussing and approving any amendments to the Framework;

•

evaluating and approving, on an annual basis, the information and reports of the
OP Managing Authorities (MAs); and

•

reviewing the contribution made by European financial assistance to the priorities
of the NSRF.

The NSRF Monitoring Committee oversees an additional seven monitoring committees,
responsible for supervising, reviewing and assessing the work of the OP MAs. The
Monitoring Committee and the OP Monitoring Committees report their strategic
19

General provisions for their implementation were set out in Council Regulation (EC) No 1083/2006 of 11 July
2006.
20
These were OP Transport (OPT); OP Environment (OPE); OP Human Resource Development (OPHRD); OP
Development of the Competitiveness of the Bulgarian Economy (OPC); OP Administrative Capacity (OPAC); OP
Regional Development (OPRD); and OP Technical Assistance (OPTA).
21
Council of Ministers’ Decision CoM(a) 2006.
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supervision and conclusions to the Central Coordination Unit (CCU) in Bulgaria and the
European Commission (EC) in Brussels. Located within the Council of Ministers, the
CCU takes the lead at central level to manage and oversee the operations of all EU
assistance programmes in Bulgaria, and to ensure that the objectives of the EU
Cohesion Policy and the national investment policies are followed (CoM 2005). The
CCU runs the Unified Management Information System holding the data of all projects
implemented with EU assistance in Bulgaria, including details of the budget, status of
implementation and beneficiaries.
The Certifying Authority (CA) and the Audit Authority (AA) at the Ministry of Finance
exercise ultimate financial control on EU assistance spending in Bulgaria (OPRD(a)
2011). The Bulgarian National Audit Office (NAO) also oversees EU funds and
programmes, including the management bodies and final beneficiaries. This part of its
annual audit is provided to the European Court of Auditors and the EC (OPRD(b) 2011).
Each MA is responsible for managing and implementing its OP, with guidance from the
CCU. The MA should:
•

ensure that operations are selected for funding in accordance with the relevant
criteria for that OP;

•

check that they comply with applicable Community and national rules;

•

verify that the financed products and services are delivered in time and up to
standard;

•

verify that the expenditures declared by the beneficiaries for operations have
actually been incurred;

•

perform (if necessary) on-the spot checks of individual operations;

•

ensure that OPs are evaluated according to the legislation, etc. (Council of the
EU, 2006)

Although the MA may delegate its financial and accounting tasks to an Intermediate
Body (IB), it retains final responsibility.
Before any funds could be entrusted to Bulgaria, the EU had to formally certify or license
the operational capacity of each institution with responsibility for overseeing the
spending of EU funds. It continues to monitor their performance and has the power to
ask for corrections or, in certain circumstances, even to withdraw their certification.
Additional monitoring on the part of the EU is exercised for example through the
European Court of Auditors, OLAF and the country units of the various Directorates
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General of the EC. Thus, the overall framework for administering EU assistance in
Bulgaria appears to provide a number of important checks and balances. Nonetheless,
the general lack of administrative capacity in Bulgaria proved to be a considerable
hindrance to the successful absorption of EU funds in the early years of membership.
Moreover, the arrangements for the implementation and monitoring of the OPs fail to
specifically address corruption challenges, despite the European Commission and other
member states having identified corruption controls as a key area where Bulgaria
continues to fall short of EU standards.

3

EU corruption control conditionality and development assistance

One can discern three groups of EU conditionality requirements related to the control of
corruption in the 2007–13 period:
-

-

The institutional framework for managing EU Funds, as well as administrative and
financial compliance rules for the 2007–13 programming period.
The EU macroeconomic governance conditions introduced in the wake of the
global financial crisis in 2008 through the European Semester and the Stability
and Growth Pact.
The Cooperation and Verification Mechanism rules for monitoring Bulgaria’s
progress in countering corruption and organised crime, and reforming the
judiciary, introduced upon accession.

These are discussed in turn below. However, none of these explicitly links EU
development assistance with the attainment of specific anti-corruption targets.
3.1

Control of corruption provisions within the governance of EU funds

The EU has not made the provision of funds in the 2007-13 programing period
conditional on the attainment of specific anti-corruption targets. The NSRF contains only
general references to Bulgaria’s anti-corruption strategy. Even where it outlines key
areas relevant to the control of corruption, such as overall administrative capacity issues
and public procurement, it does not offer a ‘theory of change’ as to how EU funds might
be expected to improve the control of corruption. There are no indicators related to anticorruption used or foreseen in the NSRF 22.
Three operational programmes include tackling corruption among their goals - OP
Administrative Capacity, OP Technical Assistance, and OP Development of the
Competitiveness of the Bulgarian Economy - but without stipulating indicators of
achievement. OPAC is the primary operational programme tasked with tackling
corruption, and it contains an extensive analysis of the corruption-related challenges and
policies of Bulgaria as of 2007. It cites Bulgaria’s ranking on the Transparency
22

Based on the review of the texts of the National Strategic Reference Framework (downloadable in Bulgarian
from: http://www.eufunds.bg/archive/documents/1259309981.pdf).
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International Corruption Perceptions Index as evidence that the country is performing
poorly in terms of corruption control, and posits a link between poor control of corruption
and weak GDP growth, referencing the World Bank Worldwide Governance Indicators.
However, it once again fails to specify how progress in controlling corruption might be
measured. In addition, its Annual Implementation Report 2014, published in October
2015, which reviews programme implementation since inception, contains reference
only to a limited number of individual projects with an anti-corruption orientation, making
no overall assessment of achievements in this regard 23.
In the texts of the NSRF and the OPs there is only one recurring reference to anticorruption goals, and it concerns the process of absorption of EU funds itself. That is,
although not a form of conditionality per se, corruption could stall EU funding if it led to a
failure to comply with technical and financial requirements during programme
implementation. Council Regulation (EC) No 1083/2006 stipulates that administrative
irregularities in the implementation of the OPs can lead to the suspension of payments
and financial corrections. Interim payments at the level of priority axes (PAs) or
programmes can be suspended if management and control obligations 24 are breached
and payment certification procedures are affected 25 (Council of the EU 2006). Financial
corrections, imposed on the part of the EC, are enforced when the Commission
considers already allocated contributions to be at risk owing to management and control
deficiencies or when MSs fail to enforce corrections on their own. 26 The EC has on such
grounds suspended programme funds to Bulgaria on several occasions, with regard to
OPE in 2013 and OPRD in 2014. In both instances, the deficiencies involved public
procurement (PP) procedures (Mediapool 2015). This has created incentives for national
authorities to focus on the form rather than the substance of EU funds management.
The 2014-20 ESIF programming period introduces a more concrete regime of
conditionality for EU member states, through three mechanisms.
First, the introduction of thematic and general, ‘ex-ante conditionalities’ is aimed at the
efficient achievement of certain priorities. Bulgaria, as well as other EU member states,
has to meet these new requirements before being able to access funds. Bulgaria’s
Partnership Agreement with the EU assesses compliance with the ex-ante
conditionalities and, in the case of non-compliance, sets a clear timeline for actions to be
taken. If the deadlines are not met and the goals not achieved, there is now a legal basis
23

Based on a review of the texts of the Operational Programme Administrative Capacity (downloaded in Bulgarian
from:thesacjp ocp
wcnow vcme Administrative Capacity (Strategic Reference Frmaework, endations have
been used to exert pressure on th http://www.eufunds.bg/archive/documents/1372686568.pdf)
24
Under Art. 70 (1) and (2)
25
Art. 92
26
Art. 99
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for the partial or full suspension of “interim payments by the Commission to the priorities
of the programme concerned” (EC(a) 2014). The EC is required to lift any such
suspension either when the conditionalities are fulfilled or when/if they become irrelevant
due to changes in programme priorities.
Second, the 2014-20 ESIF includes a ‘performance reserve’ 27, aimed at increasing
focus on Europe2020 objectives. The performance reserve is considered ‘ex-post
conditionality’ since it provides for a total of 5% of the national allocation for each fund to
be transferred, during the mid-term review, to programmes that have reached their
milestones. Failure to reach pre-set objectives can result in the suspension of funds,
while serious underachievement could potentially lead to cancellation.
Third, there is also a new legal basis for including macroeconomic conditions 28, whereby
the EC can propose amendments to the Partnership Agreement and/or relevant
programmes with a view to improving the economic governance of a MS. Such
macroeconomic conditions could, as with the ex-ante and ex-post requirements, be
enforced through suspension of payments if the MS concerned failed to take action in
line with a Commission proposal. The initial suspension cannot affect more than 50% of
payments but an optional increase (up to 100%) is possible for continued noncompliance.
3.2

Europe 2020 Strategy and macroeconomic governance conditionality

Broader fiscal and macroeconomic conditions have been introduced in the EU in the
aftermath of the economic crisis, providing a formal link between compliance and the
provision of EU assistance. Two of Europe`s flagship initiatives provide the policy
framework for this – the Europe 2020 Strategy for Smart, Sustainable and Inclusive
Growth, and the Stability and Growth Pact (SGP). Under the 2020 Strategy, each MS
has individual targets in the context of the overall EU goals. MSs are required to report
their progress annually by submitting to the European Commission and the Council an
update of their National Reform Programmes (NRPs), detailed annual pledges of reform
plans. The Council responds to the NPRs with binding recommendations. The NPRs
have been incorporated into the European Semester mechanism to ensure regular
follow up and provide a basis for action should a Member State continuously fail to meet
its recommendations (see below). A link to anti-corruption performance has been added
since the 2014 NRPs, with the introduction of Council recommendations based on the
first published EU Anti-corruption Report.

27
28

Art. 20, Art. 21, Art. 22 of Regulation (EU) No 1303/2013
Art. 23.of Regulation (EU) No 1303/2013
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3.2.1 Stability and Growth Pact
The Stability and Growth Pact is the Union’s mechanism for coordinating national fiscal
policies. In the aftermath of the economic crisis, the SGP underwent a significant reform,
referred to as the “six-pack” 29, with the aim of strengthening EU economic and fiscal
governance. 30 The SGP is primarily built around its ‘preventive’ and ‘corrective’ arms.
The milestone of the preventive arm is attainment of country-specific medium-term
budgetary objectives, 31 which all MSs must reach (or be on an appropriate adjustment
path towards) (EU Economic and Financial Affairs 2015). Compliance with the
preventive arm of the SGP is assessed by the EC and the Council on an annual basis
through the review of Stability or Convergence Programmes (SCPs) 32, submitted in
parallel with the National Reform Programmes by all EU member states (Ministry of
Finance 2015).
The corrective arm of the Stability and Growth Pact makes sure that MSs introduce
adequate measures to correct their excessive deficits. 3334 If the consequent review
shows that the necessary corrections are not effectively implemented, the EC and the
Council could decide to issue a new set of recommendations or to increase the EDP,
potentially entailing a fine in the amount of 0.2% of GDP for Eurozone countries. 35 For
the rest of the EU member states, such as Bulgaria, a serious breach of the embedded
deficit benchmarks could lead to the suspension of cohesion funding. The latter can be
enforced if an excessive government deficit exists 36 and the country does not take the
necessary measures to correct it. 37 In such cases, the Council could suspend “either the
totality or part of the commitments from the Fund” (Official Journal of the European
Union 2006).
29

The six-pack includes six legislative texts: Regulation 1175/2011 amending Regulation 1466/97; Regulation
1177/2011 amending Regulation 1467/97; Regulation 1173/2011; Regulation 1176/2011; Regulation 1174/2011;
Directive 2011/85/EU
30
Applicable only to Eurozone countries
31
The MTO is part of the overall Multilateral Economic Coordination and Surveillance, which legal basis are
provided for by Art. 121 of the Treaty (ex 99 TEC)
32
By April each year all EU countries outside of the EA are required to prepare Convergence Programmes, while
Eurozone members submit Stability Programmes.
33
Here by “deficits” is meant the deficit or debt.
34
The Excessive Deficit Procedure becomes operational in case any EU country breaches the 3% threshold of deficit
to GDP and 60% of debt to GDP thresholds. The respective values are embedded in Art. 126 of the Treaty (ex Art.
104 TEC), and in the accompanying the Treaty, Protocol 12.
35
Provisions for closer monitoring under the EDP were introduced with the adoption of the so-called “two-pack”
legislation package, which increases the reporting obligations, as well as requires countries to draft economic
partnership programmes (EPPs). It is however only applicable to euro area Member States and is thus outside the
scope of the paper. For detailed information and legal basis concerning the “two pack”, see Occasional Paper 147
from May 2013 (EC 2013).
36
It is up to the Council to decide, in accordance with Article 104(6) of the Treaty.
37
In accordance with Article 104(8) of the Treaty that the Member State concerned has not taken effective action
in response to a Council recommendation made under Article 104(7) of the Treaty
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Such macroeconomic conditionality, though only applied to the fiscal side of economic
governance, has been available for the Cohesion Fund since the 2007-13 programming
period. Bulgaria was subject to an ongoing EDP from 2010 to 2012 due to its general
government deficit reaching 3.9 % of GDP in 2009, thus exceeding the 3% of GDP
reference value. The Bulgarian case did not include suspension of Cohesion Fund
support. 38 Thus, though weak, the link exists that poor public finances management,
which can also be the result of corruption, would eventually be sanctioned by the
Council of the EU with a suspension of EU development assistance.
3.2.2 Alert Mechanism Report (AMR)/ Macroeconomic Imbalances Procedure
(MIP)
The adoption of the ‘six-pack’ in 2011 allowed for an additional surveillance instrument
to be introduced. The Macroeconomic Imbalances Procedure runs in parallel to and
follows the ‘two-arm’ logic of the Stability and Growth Pact. It aims at identifying,
preventing and/or correcting potential and existing macroeconomic imbalances across
the EU (Official Journal of the European Union (a), (b) 2011). The MIP framework starts
with the preparation of an Alert Mechanism Report which, based on a scorecard of
eleven indicators, assesses whether a particular member state is seeing the emergence
of potential macroeconomic imbalances and thus requires in-depth review. The in-depth
review process is the preventive arm of the MIP, while the initiation of an Excessive
Imbalance Procedure (EIP) triggers the corrective mechanism, which could potentially
bring sanctions of up to 0.1% of GDP (EU Economic and Financial Affairs 2015). 39
Bulgaria has been consistently covered by the MIP in-depth review mechanism,
signalling that the country is experiencing macroeconomic imbalances which, though not
excessive, require policy action. According to the monitoring, Bulgarian competitiveness
and labour markets are in need of increased attention (EU Economic and Financial
Affairs 2015).

3.2.3 The European Semester
With the publication of the Alert Mechanism Report, the EC simultaneously adopts an
Annual Growth Survey (AGS), which sets one-year economic priorities for the EU. The
two documents are published annually in November and signal the start of the so-called
European Semester. In its essence, the Semester is a coordination tool monitoring the
compliance of EU countries with the two overall mechanisms of EU economic
governance – the 2020 Strategy and the Stability and Growth Pact. The Semester is the
Union’s calendar for scheduling the majority of economic and fiscal instruments
elaborated above.
38

Document dossier available at:
http://ec.europa.eu/economy_finance/economic_governance/sgp/deficit/countries/hungary_en.htm
39
Only applicable to member of the Euro Area.
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Table 5. European Semester timeline
Responsible November December January February
actor
Annual Growth
Survey (AGS) + Alert
Eueopean Mechanism Report
Commision (AMR) + Opinion on
Draft Budgetary
Plans (only EA MS)

European
Council

Member
States

Source:

Discussion of the
opinions on Draft
Budgetary Plans
(only EA MS)

March

April

In-depth reviews
for MS under
Bilateral
Bilateral
potential risk under
meeting
meeting
the Macroeconomic
with MS
with MS
Imbalances
Procedure (MIP)
MS adopt
conclusions
on the AGS +
AMR

EU leaders adopt the
economic priorities
based on the AGS

May

European

July

Country-specific
recommendation
s (CSRs) for
budgetary,
economic end
social policies

August September

October

Bilateral
meeting with
MS

The Council
National
endorses
ministers discuss
the final
the CSRs
CSRs
MS present draft
budgetary plans
(only EA MS) +
Economic
Partnership
Programmes (only
EA MS under EDP)

MS present their
Stability/Convergence
Programmes (SCPs) on budgetary
policy + National Reform
Programmes on economic policy

MS adopt
annual
budgets

June

Commission,

2014
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An important milestone of the European Semester is the elaboration of specific-country
recommendations (SCRs), which are then proposed by the EC for adoption by EU
finance ministers. The Bulgarian experience shows that there are two concrete types of
recommendations – those based on the country’s Convergence Programme; and those
based on the examination of the relevant Convergence and National Reform
Programmes (Official Journal of the European Union 2011(b), 2014). In the case of
Bulgaria, the latest SCRs have included specific governance-related recommendations,
such as guaranteeing the independence of the energy regulator and transparency of the
energy sector; and reducing corruption in public administration and public procurement
system imbalances. The latter has been derived from recommendations on Bulgaria
made in the first EU Anticorruption Report. The inclusion of such recommendations in
the European Semester framework potentially creates anti-corruption conditions linked
to EU development assistance. However, as the link between the EU Anticorruption
Report and the European Semester is not formally established, such conditionality might
disappear in the future.
In practice, there has not yet been any evidence that the anti-corruption
recommendations have been used to exert pressure on the Bulgarian authorities to
deliver on specific reforms. The European Semester itself has been lacking in specific
deadlines for achieving recommended reforms, as well as in consistent follow-up
mechanisms. Hence, the anti-corruption domain remains effectively detached from EU
conditionality involving development assistance, despite the Union’s increased focus on
the issues of good governance. The anti-corruption policy area continues to lack formal
and effective punitive mechanisms for MSs that repeatedly demonstrate lack of reforms.

3.3 The Cooperation and Verification Mechanism (CVM): EU Anticorruption Conditionality in Bulgaria
The most immediate anti-corruption conditionality mechanism established by the EC for
Bulgaria (and Romania) upon its accession in 2007 was the Cooperation and
Verification Mechanism (CVM) (EC 2006). The CVM was possible under Art. 37 and Art.
38 of the Accession Treaty and largely resulted from a monitoring report by the EC from
2006 claiming that “further progress is still necessary in the area of judicial reform and
the fight against organised crime and corruption” (Official Journal of the European Union
2005; CEC 2006). The CVM methodology comprises the periodic publication of progress
reports, containing an assessment of progress in the area of Justice and Home Affairs
and making recommendations for next steps.
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In Bulgaria’s case, the evaluation and the progress reports are anchored to six
benchmarks 40, tailored to the country, as well as three safeguard clauses under the
Accession Treaty, which could have been triggered in the first three years after EU
accession (i.e., until 2010). The safeguard clauses have not been activated but progress
reporting under the CVM mechanism continues even eight years after accession.
Table 6. Country-specific benchmarks for Bulgaria under the CVM
(1) Adopt constitutional amendments removing any ambiguity regarding the independence and
accountability of the judicial system.
(2) Ensure a more transparent and efficient judicial process by adopting and implementing a new
judicial system act and the new civil procedure code. Report on the impact of these new laws
and of the penal and administrative procedure codes, notably on the pre-trial phase.
(3) Continue the reform of the judiciary in order to enhance professionalism, accountability and
efficiency. Evaluate the impact of this reform and publish the results annually.
(4) Conduct and report on professional, non-partisan investigations into allegations of high-level
corruption. Report on internal inspections of public institutions and on the publication of assets of
high-level officials.
(5) Take further measures to prevent and fight corruption, in particular at the borders and within
local government.
(6) Implement a strategy to fight organised crime, focussing on serious crime, money laundering
as well as on the systematic confiscation of assets of criminals. Report on new and ongoing
investigations, indictments and convictions in these areas.
Source: Art. 1 of Commission Decision C (2006) 6570 final

Table 7. Safeguard measures according to the Accession Treaty
Safeguard
Potential reasons for invoking
(1) Economic

to address serious economic difficulties in the current or new Member
States after accession

(2) Internal market

when a new Member State causes, or risks causing, a serious breach
of the functioning of the internal market

(3) Justice and home
affairs

in case there are serious shortcomings or the risk thereof in the areas
of justice and home affairs

40

Although the EC uses “benchmarks” as a term, these are rather policy objectives, and are thus softer than typical
benchmarks.
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Source: EC, 2006, Monitoring report on the state of preparedness for EU membership of Bulgaria and
Romania

As discussed in the following sections, the CVM did not represent explicit conditionality
regarding the disbursement of EU funds. Some critics suggest that the ‘soft touch’
design of the CVM and the lack of effective punishment mechanisms – at least, after the
expiration of the safeguard clauses in 2010 - have contributed to the lack of significant
progress on controlling corruption in Bulgaria.

4

Overview of EU development
programming period

assistance for

Bulgaria

during

the

2007-13

Bulgaria’s experience with EU development funds since accession largely confirms the
above findings that the link between EU anti-corruption conditionality and development
assistance has been weak. Most of the efforts in this first programming period were
focused on developing the institutional capacity for managing and delivering EU
assistance and guaranteeing that funds were spent according to administrative rules.

4.1 General performance of EU development assistance in Bulgaria:
European Structural and Investment Funds (ESIF) 41
Although the bulk of the management and control decisions concerning EU development
funds shifted from the European Commission to the Bulgarian government upon
accession, it soon emerged that Bulgaria was not completely ready to take on this
obligation. The Bulgarian authorities faced a range of challenges at the beginning of the
programming period, including:
•

inconsistencies in information management;

•

complex application procedures and increased administrative burden;

•

lack of skilled human resources within the MAs and poor communication of
programme priorities;

•

slow integration of the required quality and control systems; and

•

a lack of capacity on the part of the beneficiaries to prepare project applications in
a timely manner, which often led to lengthy verification procedures causing
payment delays (Paliova, I., Lybek, T. 2014).

41

ESIF includes the following 5 funds: the European Regional Development Fund (ERDF), European Social Fund
(ESF), Cohesion Fund (CF), European Agricultural Fund for Rural Development (EAFRD), European Maritime &
Fisheries Fund (EMFF). Due to their specific support, the EAFRD and EMFF are beyond the scope of the present
analysis.
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In 2008, the European Commission suspended several funding programmes to Sofia, an
unprecedented move in EU history. The Commission made clear that the decision did
not just reflect a lack of administrative capacity on the part of the Bulgarian authorities,
but also the country’s failure to meet its anti-corruption commitments under the CVM.
Moreover, the move followed allegations that corruption and fraud were impeding the
delivery of EU financial assistance. As there was no formal mechanism for linking a
suspension of EU assistance with the CVM, 42 the EC made the connection informally
through its timing in publishing the two reports. The decision to freeze EU funds was
announced one day after the CVM progress report, which detailed failures to act on
countering corruption, was published (EC 2008) 43. At the same time, the European AntiFraud Office (OLAF) reported that procedural blockages, slow progress of cases
through the judiciary, leaks of confidential information and alleged influence on the
administration and judiciary were impeding the rapid and effective resolution of
corruption and fraud cases involving pre-accession assistance funds (EC 2008).
These developments resulted in a considerable slowdown in the contracting of EU funds
in Bulgaria during the first two years of accession, effectively delaying the absorption of
EU funds into the economy. By the end of 2009, only EUR 200 million of payments had
been disbursed, a sum below Bulgaria’s annual contribution to the EU budget. In 2008,
following the suspension, Bulgaria appointed a dedicated Deputy Prime Minister in
charge of EU funds, also charged with overseeing the delivery of Bulgaria’s anticorruption strategy. The Bulgarian government accelerated the appointment in an
attempt to placate the growing number of EU member states that were calling for the
imposition of CVM’s safeguard clause before it was due to expire in 2010. The rate of
both contracting and payments recovered from around 2010 (see Figure 2).

42

For an in-depth discussion of the existing mechanisms and their relations to EU assistance, see Sections III and IV.
This has been revealed in a number of informal interviews with EU officials conducted by the authors back in
2008.

43
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Figure 8. Contracted funds during the 2007-2013 programming period, by OP and year
2007-2015 (EUR million)44
3.000.0

2.000.0

OPT
OPE
OPRD
OPC
OPTA
OPHR
OPAC
Actual payments (EUR million)
1 115

1.000.0

2.000.0
2 457
1.500.0

2 069

1.000.0
1 090

967

500.0
416
0.0

332
25

9
2007

2008

2009

2010

2011

2012

2013

2014

0.0

2015

Source: Unified management information system for the ES structural instruments in Bulgaria, latest data
available from 16 October 2015.

The management of EU funds improved steadily after 2008. However, the initial slow
absorption rate prompted the Bulgarian Managing Authorities to resort to a practice
known as ‘overcontracting’, whereby they worked on the assumption that some projects
would be suspended and/or a financial correction would be imposed by the EC, and
sought to ensure that the country would still be able to use its full budget. As a result, in
October 2015, the contracted amounts for all of the OPs exceeded their respective
programme budgets - a total of 11,766 projects were contracted for nearly EUR 11
billion or 129% of the total programme budget - but the contributions actually paid out
averaged only 88% (Table 4).
Table 8. Implementation of OPs in Bulgaria (EUR million)
PROGRAMME BUDGET
OP
OPT
OPE
OPRD
OPC
OPTA
OPDHR
OPAC
Total

Total
2 003
1 801
1 601
1 162
57
1 214
181
8 019

EC funding
1 624
1 466
1 361
988
48
1 032
154
6 674

Naitonal
funding
379
334
240
174
9
182
27
1 346

CONTRACTED AMOUNTS
TOTAL
2 965
2 438
1 742
1 712
58
1 272
193
10 381

%*
100,38
117,09
104,13
101,47
101,77
104,03
106,83
105,75

EC funding
1 630
1 717
1 417
1 002
49
1 073
164
7 054

PAID AMOUNTS
TOTAL
1 589
1 671
1 387
1 066
47
1 145
154
7 059

%*
79,3
92,78
86,6
91,73
83,42
94,33
85,31
88,03

EC funding
1 296
1 378
1 212
911
45
984
139
5 965

44

Under an EU rule known as ‘n+2’ 2013 was the last year of the programming period, in which EU funds could be
contracted out, while 2015 was the last year, in which funds could be paid out to beneficiaries. To provide time for
adaptation the EC allowed for 2007 the ‘n+3’ rule.
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Source: Unified Management Information System for the ES structural instruments in Bulgaria, latest data
available from 16 October 2015. *% from programme budget (EC funding).

The distribution of projects funded through EU assistance shows that the Bulgarian
authorities focused in this first programming period on developing management and
administrative capacity for handling EU funds within the public sector. The OPTA was
specifically dedicated to developing capacity for the delivery of EU funds assistance in
Bulgaria, whereas OPAC was designed to address general administrative capacity
issues, as well as the CVM-related anticorruption and judicial reforms. Of the total, 34%
of contracts were directed to public entity45 beneficiaries, with a project value of 59%
(EUR 6.4 billion). This partly reflects the programmes’ focus on infrastructure projects,
making public entities major beneficiaries. Another 59% of the total number of projects
went to commercial entities, amounting to 40% (EUR 4.4 billion) of the overall value.
The non-governmental sector secured only a marginal portion of the total funds (Figure
3). 46
Figure 9. Number of projects and types of beneficiaries for OPs in Bulgaria
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Source: Unified Management Information System for the ES structural instruments in Bulgaria, latest data
available from 2 February 2015.

During the 2007-13 programming period, Bulgaria also receivied support from the
European Agricultural Fund for Rural Development (EARDF) and the European
Fisheries Fund (EFF) under two additional OPs – Rural Development Programme (RDP)
with an overall budget of EUR 3.2 billion and the Operational Programme Fisheries
Sector Development (OPFSD), for which EUR 96.4 million were indicatively planned.
These OPs also practiced overcontracting (EC 2015).
45

Including ministries, agencies, commissions, regional administrations, municipalities, and judiciary.
In addition, as of February 2015, acting as sub-contractors, 14,324 entities have signed a total of 36,163
contracts. The vast majority of them (92%) have five or less contracts, while 171 commercial companies have
twenty or more contracts. For the larger part, this 1% of the total contractors consists of consultancy companies, as
we well as firms providing supplies (e.g. office supplies).

46

60

4.2 Thematic distribution of EU assistance and public procurement issues
The thematic priorities of the OPs reveal that governance issues were not included as a
separate theme and, while there was a secondary focus on improving governance in
several areas (e.g. Technical Assistance & Capacity Building, Human Capital,
Innovation & RTD, Social Infrastructure), this was mostly limited to building
administrative and technical capacity to manage EU funds, rather than aiming at
achieving policy impact in the anti-corruption domain. Funding focused rather on two
particular sectors – environment and transport – with a view to overcoming gaps in
Bulgaria’s basic communication and environmental infrastructure. Within the separate
OPs, there was a focus on anti-corruption only in OP Administrative Capacity, and then
largely indirectly through other areas.
Figure 10. OP thematic support during the 2007-13 programming period

Source: DG Regional and Urban Policy.
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4.3 Impact of EU development assistance on public procurement
One of the horizontal priorities of the National Strategic Reference Framework related to
anti-corruption has been to improve the governance of public procurement. Since large
infrastructure projects, the thematic priority of EU assistance to Bulgaria in 2007-13, are
predominantly financed through public funds, there has as a result been a concentration
of EU funds in infrastructure . Together with the impact of the financial crisis on national
public funds, this has meant that the public procurement market in general, and
infrastructure construction in particular, have become increasingly dependent on EU
financing. By 2013, the contract value of the Bulgarian public procurement market
exceeded EUR 4 billion, reaching 10% of the gross domestic product (GDP) and the
highest number of contracts on record: 23,181 (Stefanov, R., Karaboev, S. 2015). The
number of public procurement announcements involving EU funds more than tripled in
the 2010-13 period. Firm-level analysis 47 has shown that the weight of EU financing in
the Bulgarian public procurement construction market has increased excessively. In fact,
78% of the public procurement contracts for construction works were financed with EU
funds in 2013 amounting to an overall PP value of EUR 766 million (Stefanov, R.,
Karaboev, S. 2015).
Figure 11. Weight of EU funding in the construction sector public procurement market*
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Source: Public Procurement Registry, CSD calculations; * Excluding several large scale public
procurement contracts existing two times in the database due to participation of two companies from the
selected sample.
47

Firm-level analysis is based on manually constructed database using a sample of the top 40 construction
companies, ranked according to their total turnover for the period of 2008-13. The database includes complete
information on the number of construction public procurements, awarded to the selected companies, using
Common Procurement Vocabulary (CPV) classification codes 44, 45 and 71; forecasted value; contracted value;
year of award; type of procedure; type of funding; information on subcontracting; number of received offers; name
of contractor; and type of public procurement (classical or sectoral).
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The concentration of EU funds, together with the fact that public procurement is
traditionally associated with high levels of corruption risk, focused EU attention in this
area. Detecting numerous irregularities in the management of funds, the Commission
has suspended programmes on several occasions:
•

Before accession, citing management irregularities relating to the PHARE and
SAPARD pre-accession funds, a lack of adequate systems of ex-ante and expost controls and the weak response of the Bulgarian government, the
Commission froze EU funds earmarked for road infrastructure development,
leading to the forfeiture of EUR 220 million from the national PHARE programme
(CSD 2009).

•

At the beginning of 2014, the Commission temporally suspended payments to OP
Environment, owing to irregularities with public procurement systems and the
oversight exercised. The decision particularly noted the lack of transparency in
overall procedural implementation, specifically with regard to selection criteria, as
well as the absence of sufficient evidence for equal treatment of bidders.
Payments re-commenced on 14 November 2014, 48 at a cost of EUR 81.3 million
in financial corrections and specific measures required to reduce the risk of
irregularities.

•

Similar irregularities in the public procurement process also led to a temporary
freezing of OP Regional Development payments on 3 June 2014, 49 costing an
additional EUR 68 million in financial corrections (Mediapool 2015). The EC
restarted OPRD payments on 23 February 2015. 50

Based on statistical analysis of the EU public procurement TED database for Bulgaria
Stefanov, R., Yalamov, T., Karaboev, S. (2015) show that corruption risks in public
procurement are lower with EU-financed contracting than when national funds are
involved, despite the fact that on average EU construction public procurement contracts
have been almost four times larger in terms of value than national ones. Moreover, the
authors have demonstrated that single biding, one of the foremost corruption risk
indicators in public procurement, has declined from 27% of contracts in 2009 to 17% in
2014. This suggests that the EU’s focus on public procurement standards has reduced
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EC – Press Release. (14 November 2014). Bulgaria: Commission restarts payments under the Environmental
Operational Programme. [WWW]. Available from: http://europa.eu/rapid/press-release_IP-14-1745_en.htm
49
EC – Press Release. (23 February 2015). Bulgaria: Commission restarts payments under the Regional
Development Operational Programme. [WWW]. Available from:
https://ec.europa.eu/commission/content/bulgaria-commission-restarts-payments-under-regional-developmentoperational-programme_en
50
Ibid.
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the risk of corruption in the management of EU funds, perhaps offering avenues to
explore in developing future anti-corruption conditionality.

5

Bulgaria: State of Governance and the challenge of corruption

5.1 State of Governance
Bulgaria has been repeatedly defined as a high corruption-risk country, in which the resources
and opportunities for corruption are high, while deterrents and constraints remain low (MungiuPippidi, et. al, 2011, pp. 40-41). Its governance regime has been described as moving gradually
from patrimonialism to open access order, with most of its features still indicative of the
competitive particularism stage (Mungiu-Pippidi, et.al. 2014, p. 25). If the normative ideal of good
governance is equated with open access order 51, Bulgaria is still far from achieving this goal.
Widespread corruption persists (CSD 2014), and the allocation of public resources remains
particularistic and unpredictable, although EU membership has improved transparency and
accountability.
It is difficult to argue that Bulgaria has improved its governance as a result of EU conditionality
following the country’s accession. In this regard, the country seems to follow a general pattern in
Central Europe, which has demonstrated that control of corruption is difficult to build and sustain
(Mungiu-Pippidi, A. 2013). World Bank indicators on control of corruption 52 demonstrate that the
greatest improvement in the scores of Central European countries was achieved prior to EU
accession. The expectation was that conditionality and technical assistance would improve
corruption control both during accession negotiations (which started in the late 90s) and after
accession (completed in 2004 and 2007). However, none of the ten EU new member countries
recorded any significant progress after being invited to join in 1998-2000. Further, once the EU
membership offer had been made, progress often slowed, while some countries demonstrated
backsliding after accession. The mechanism which seems to work here is selectivity rather than
conditionality: countries striving for EU accession work hard to achieve progress, particularly by
enhancing their institutional environment, but once invited to join, the pace of reform slows, even
when conditionality is in place (Mungiu-Pippidi, et.al. 2011).
The latter finding is confirmed by analysis of the post-accession Cooperation and Verification
Mechanism in Bulgaria and Romania. While helping to increase transparency in Bulgaria, the
CVM largely failed to address the key governance and rule of law challenges. The CVM’s failure
to bring about rapid change at least partly reflects the lack of formal EU conditionality and
enforcement options relating to the disbursement of EU funds. According to the Corruption
Monitoring System (CMS) 53, developed by the Center for the Study of Democracy (CSD) in 1999
51

For a detailed discussion on how good governance relates to a taxonomy of governance regimes and to
corruption and anticorruption, please see Mungiu-Pippidi, et.al. (2011), Contextual Choices in Fighting Corruption:
Lessons Learnt, Hertie School of Governance and NORAD, Berlin, 2011.
52
Part of the Worldwide Governance Indicators, developed by the World Bank.
53
Designed by the CSD, the CMS has been recognised by the UN as a best practice in corruption monitoring. CMS`s
indexes are based on different types of surveys and summarise the most important aspects of corruption behaviour
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and implemented, both nationally and regionally since then, 2014 saw the highest levels of
involvement of the Bulgarian population in corrupt transactions on record. Data showed an
average of around 158,000 corruption transactions on a monthly basis (Center for the Study of
Democracy(b) 2014).
Progress in anti-corruption, although moderate, does appear to fluctuate according to the
political cycle but also as a result of meeting milestones in the EU integration process. Reported
corruption prevalence drops in the first 1-2 years of every new government, only to bounce back
to higher levels in the second half of the term. Similarly, corruption drops before major EUrelated milestones, such as accession or the threat of suspension of EU funds (Center for the
Study of Democracy(b) 2014).

5.2 Institutional (in)effectiveness and paralysis
Historically, external forces have driven change in the anti-corruption environment in Bulgaria.
Most recently the main external agent of change has been the EU, but it seems to have been
unable to bring about sustained improvement in this area despite specific attention to this policy
domain. Bulgaria has acceded to major international anti-corruption conventions (e.g. the United
Nations Convention against Corruption), adjusted its legislation to the recommendations of
international institutions (e.g. the Council of Europe Group of States against Corruption), and
aligned its laws with those of the EU. Bulgaria has also developed a multitude of anti-corruption
institutions in the executive (EC 2015). However, the country has not seen the emergence of a
prominent politician or private sector leader ready to champion the anticorruption platform and
drive the sustained long-term action necessary to effect change (Stoyanov A., Stefanov R.,
Velcheva, B. 2014).
Two institutions in particular demonstrate the institutional inconsistencies, limits and
shortcomings of EU conditionality and development assistance in the area of anti-corruption.
Created in 2006, to assure EU partners that Bulgaria takes anti-corruption seriously, the
Bulgarian Commission for the Prevention and Combating of Corruption (CPCC) has a
considerable mandate and comprehensive powers to coordinate anticorruption policy. 54 By
design, the Commission is chaired by the Deputy Prime Minister and Minister of Interior and the
organization, work, administrative and technical services are provided by the General
Inspectorate of the Council of Ministers. The implementation of decisions is vested in the central
authorities of the executive (CPCC 2012).

patterns. The main indicators of the CMS describe corruption using three groups of sub-concepts: experience,
attitudes and perceptions. For more information, please refer to (Center for the Study of Democracy 2014).
54
In general, the CPCC’s functions include, among others analyzing corruption and conflict of interests and
proposing policies to counteract them; proposing to the Council of Ministers the anticorruption priorities of the
government on an annual basis; analyzing regulatory acts, potentially vulnerable to corruption and proposing
amendments; preparing strategic documents and coordinating their implementation; developing measures for
more effective preventive mechanisms for countering corruption and conflict of interests in the decision making
process.
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In practice, however, the CPCC has remained an inter-ministerial coordination body, without
independent powers, which depends entirely on the energy and political priorities of the
responsible Deputy Prime-Minister and Minister of Interior. Its secretariat, the General
Inspectorate of the Council of Ministers, lacks the necessary capacity, human, and financial
resources to effectively perform its functions. This has been most visible on the strategic level,
with respect to the implementation of the 2009 Integrated Strategy for Prevention and
Countering Corruption and Organised Crime. It proved very difficult for the CPCC to integrate
the Strategy’s various action plans and implementation reports into a strong, synergetic
approach against corruption. The CPCC’s integrated action plans and audit reports failed to
provide a clear picture of the state of implementation or impact of the Strategy. A similar lack of
coordination is evident in the 28 regional councils on anticorruption. Although the majority of
regional administrations have adopted separate action plans and produced implementation
reports, inconsistencies and weaknesses in reporting have hindered results (CSD(c) 2014).
Though it is still formally in place, the CPCC practically ceased to function around 2010,
coinciding with the expiry of the CVM safeguard clauses.
The Centre for Prevention and Countering Corruption and Organised Crime (BORKOR) is the
second specialized national anti-corruption institution, established as a response to CVM
recommendations, which has largely failed to develop its potential or make an impact. BORKOR
was initially announced in 2009 as a bold new executive agency with sweeping powers to tackle
high-level corruption and organised crime, only to be downgraded in 2010 to an analytical centre
within the Council of Ministers to assess, plan and advance preventive anticorruption measures.
BORKOR claimed its first project would be the application of a specialized software to identify
weak spots and develop a network of measures against corruption, specifically in public
procurement. The software would embed six electronic platforms (e-registry, e-auctioning, ecatalog, e-tender, e-monitoring and e-audit) covering the entire procurement procedure,
including pre-award planning and post-award contract implementation. In addition, BORKOR
was to analyse PP legislation, coordinate with the control authorities and integrate various
datasets so as to detect linkages and dependencies between economic operators. However,
BORKOR never developed the software, producing only an analysis of the main corruption risks
in public procurement. The ongoing lack of results and opacity of its mission, despite spending
more than EUR 5 million in the first three years of its existence, have drawn repeated criticisms
from civil society and the media (BORKOR 2014). The new anti-corruption strategy adopted in
early 2015 has slated BORKOR for merger with other anti-corruption institutions but as of early
2016 this has not materialized owing to a lack of parliamentary support.
The fate of these two anti-corruption institutions demonstrates the interplay between two factors
- the political cycle in Bulgaria and the country’s EU accession milestones. These lead to
intermittent pressures to demonstrate commitment to anti-corruption, but without sustained
attention, there is no substantive progress. The CPCC was launched in 2006 in the wake of
Bulgaria’s final push to convince EU partners it was ready for membership. Then in 2009, a new
government produced BORKOR to appease EU partners and prevent the imposition of the
CVM’s safeguard clause. Following the expiry of the safeguard clause in 2010, both institutions
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quickly fell out of favour with the political leadership. Thus a potentially potent combination of
BORKOR’s focus on developing necessary instruments for fighting corruption and monitoring
progress, and the CPCC’s responsibility for their implementation, failed to produce results as
political interest and motivation waned. Other Bulgarian anti-corruption institutions have also
been discredited, as in the case of the Commission for Prevention and Ascertainment of Conflict
of Interest, whose first chairman was prosecuted for using the institution to exert political
pressure. No new chairperson has been elected, rendering the institution defunct.
In recent years, especially in the aftermath of the economic crisis, controversies over corruption
allegations have contributed to mounting political tensions and polarization . In 2013, following a
rushed and non-transparent vote in the parliament, a controversial politician and businessman
with substantial economic and media influence was appointed to chair the State Agency for
National Security, a critical institution in terms of combating high-level corruption. The Agency,
which has significantly enhanced law-enforcement powers, was thus placed in the control of a
political figure without relevant experience. The appointment was withdrawn following a mass
public outburst, but it sparked protest rallies which ran for over a year, demanding the
resignation of the government and calling for early general elections. The protests escalated to a
siege of the Bulgarian Parliament, resulting in clashes with police forces, leaving several injured,
and further destabilizing the political situation in the country (CSD 2015). During this crisis, the
anticorruption functions of the two most powerful anti-corruption institutions within the executive
– the Ministry of Interior and the State Agency for National Security - were effectively
incapacitated, further hindering the implementation of anti-corruption policies.
The freefall of the anti-corruption system has resulted in a collapse in public confidence towards
the government and state institutions, and perhaps contributing to a record low turnout during
the 2014 general elections (CSD 2015). In addition, the frequent political shifts as a result of
early parliamentary elections in 2013 and 2014 have produced far-reaching changes at the
administrative level, which hinder the fight against corruption (EC(c) 2014). In its 2015 CVM
progress report, the EC once again noted the ineffective pursuit and prosecution of high-level
corruption cases, and has recommended that Bulgaria create yet another new anti-corruption
institution, capable of coordinating the government’s anti-corruption policy (EC 2015).
Continuing opposition to anti-corruption reforms
The implementation of the 2009 Integrated Strategy for Preventing and Countering Corruption
and Organised Crime was flawed in many respects. The implementation reports covered a long
list of activities undertaken by the respective ministries, executive agencies and regional
administrations, but lacked any integrated analysis as to how these contributed to the
implementation of the measures set out in action plans. Despite the Strategy’s stated focus on
control mechanisms, there were few sanction mechanisms against non-compliance (CSD(c)
2014).
Facing continuing criticism under the CVM, in 2015, Bulgaria adopted a new National Strategy
for Prevention and Countering Corruption for 2015-20 (CPCC 2015). The Strategy explicitly
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incorporates the implementation of the 2014-15 round of CVM recommendations: (a) creating a
national coordinating body on anti-corruption in the executive, which is to integrate a number of
currently ineffective institutions in pursuit of greater coordination and impact; (b) addressing
high-level corruption through a joint anti-corruption unit led by the prosecution, including the
State Agency National Security, and police investigators; and (c) focusing on vulnerable sectors,
such as public procurement (EC 2015, CPCC 2015). Experts commended the Strategy, but
raised concerns about its implementation.
Indeed, implementation of the Strategy was sabotaged at the very beginning. A Law on
Preventing Corruption among Persons Occupying High Public Offices was drafted as a first step
(National Assembly of the Republic of Bulgaria 2015). The draft law provides for the
establishment of a National Bureau for Preventing Corruption as a powerful new independent
anti-corruption body, chaired by an anti-corruption professional appointed for a term longer than
the government’s to ensure his/her independence. The law envisaged that the Bureau would
succeed and combine the powers of the Conflicts of Interest Commission, BORKOR, the
national asset forfeiture commission, and the unit of the National Audit Office dealing with asset
declarations of high-ranking officials. The Bureau would have sweeping authorities to crosscheck asset declarations submitted by persons occupying high public offices, as well as to
review indicators of irregularities and rule on conflict of interest cases. The Bureaus is to be held
to account through periodic external audit and integrity checks (including through polygraph) on
its inspectors. In addition, new regulations on declaring assets and conflicts of interest will apply
to a larger scope of circumstances and public office roles. The draft law also included the
following provisions: new regulations on post-public employment for high public officials;
protection for whistleblowers; and the development and implementation of risk assessment
methodologies for corrupt conduct.
Though some aspects of the draft law need more precision (e.g. the definition of corrupt
conduct, the function of external audit, the protection of whistleblowers, as well as a
methodology for filtering anonymous complaints), the legislation is seen as an important step
towards resolving the deadlock in Bulgaria’s anti-corruption efforts since 2010. However,
Bulgarian MPs sabotaged the draft law, rejecting it at first reading, and not returning to it at all
within 2015. The main arguments for the rejection were overly general and varied from privacy
intrusion, which is at stake in any anti-corruption law, to possible misuse of the powers of the
National Bureau for Preventing Corruption. The Parliament thus seems disinclined to take
seriously the anti-corruption conditionality that the EU has introduced through the CVM and the
EU Council National Reform Programme Specific Country Recommendations from 14 July
2015. 55 The ambassadors to Sofia of 14 EU member states and Norway and Switzerland signed
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Council of the European Union. (14 July 2015). Council recommendation of 14 July 2015 on the 2015 National
Reform Programme of Bulgaria and delivering a Council opinion on the 2015 Convergence Programme of Bulgaria.
[WWW]. Available from: http://ec.europa.eu/europe2020/pdf/csr2015/csr2015_council_bulgaria_en.pdf
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a special declaration to the Bulgarian Parliament, noting that the rejection of the law is against
the agreed principles of the CVM. 56
Another sign of the weakness of CVM conditionality has been the very slow progress in judicial
reform since accession, which is another critical condition for the success of wider anticorruption efforts. In 2014, the Bulgarian Parliament adopted an Updated Strategy to Continue
the Judicial Reform (Ministry of Justice 2014), outlining goals and measures for the next seven
years. The strategy aims at:

•

overcoming the institutional prerequisites for exerting illicit influence on and
through the Supreme Judicial Council;

•

restricting possible administrative influences on the independence of the courts,
enhancing the responsibility and efficiency of court administration; and

•

corruption prevention within the judiciary (CSD(c) 2014).

The strategy required constitutional changes necessitating a three-quarters majority in
parliament. The difficulty of obtaining such widespread support led to an ongoing dilution of the
Strategy throughout 2015, until it was finally adopted at year end. The adopted version was so
severely crippled that the Minster of Justice who had proposed the initial package resigned in
protest during the vote.
The initial version of the Strategy, which was in line with the CVM recommendations, foresaw,
among other things: the division of the Supreme Judicial Council into two chambers – one for
judges and one for prosecutors; the election of judges’ chambers with a majority from the
professional community, and of prosecutors’ chambers on parity principle (half from the relevant
professional community, and half from the parliament); the creation of a body independent from
the Prosecutor General to prosecute high-level corruption; the establishment of an annual
hearing for the Prosecutor General at the parliament; the introduction of anonymous voting by
the Supreme Judicial Council chambers on magistrates’ evaluation and career development
(Ministry of Justice 2015).
In the version introduced to parliament, the Council of Minsters omitted the proposal to create an
independent body to prosecute high-level corruption, but retained the plans for the separate
Supreme Judicial Council chambers for judges and prosecutors and the possibility for the
prosecutors’ chamber to propose disciplinary actions against the Prosecutor General (National
Assembly of the Republic of Bulgaria 2015). The final version adopted by parliament through
constitutional amendments includes only the separation of the SJC into two chambers. Most
notably, it failed to support any of the foreseen accountability mechanisms for the Prosecutor
General, with last-minute amendments during the vote introducing a clause guaranteeing a
56

British Embassy in Sofia, Bulgarian anti-corruption law: joint statement from Ambassadors, 7 September 2015.
[WWW]. Available at: https://www.gov.uk/government/world-location-news/bulgarian-anti-corruption-law-jointstatement-from-ambassadors
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majority for the prosecutors (vis-à-vis the parliament) in the composition of the prosecutors’
chamber of the new Supreme Judicial Council.
Overall, Bulgaria’s progress on anti-corruption and judicial reforms is haphazard. On the surface,
with EU membership the country seems to have embarked on a course towards open access
order (or a good governance model), which EU funds and peer pressure from other EU
members are supposed to help bring along faster. But the overall environment, as well as the
majority of international and local assessments concur that Bulgaria’s distribution of resources
remains particularistic, with citizens perceiving corruption as the norm. Indeed, corruption inhibits
even the development of mechanisms intended to curb corruption, as in the case of the
institutions tasked with managing EU funds (Stoyanov, Stefanov, and Velcheva, 2014). As we
will argue below, part of the reason is that EU financial support is inconsistent with the Union’s
increasing ambitions in the good governance domain, particularly with regard to the objectives of
the EU’s ‘soft’ post-accession conditionality in the form of the CVM mechanism and, most
recently, the EU Anti-Corruption Report.
During the 2007-13 programing period, financial assistance to Bulgaria was largely driven by the
economic rationale of focusing on infrastructure development. In seeking to provide a more
definitive insight as to the impact of EU conditionality and financial assistance on Bulgaria’s
governance and anti-corruption drive, as well as the justice and home affairs (JHA) area, the
discussion below will evaluate the EU pre- and post-accession financial support in terms of its
consistency and integration with the Union’s policy conditionality.

6

Support for good governance and anticorruption: trends and challenges

6.1 Short methodological note
This analysis reviews the EU assistance provided in three distinct periods of Bulgaria’s
relationship with the EU:
•

financial resources under the Union’s pre-accession programmes (more specifically
PHARE);

•

funding during the initial years of membership (mainly concerning the 2007 Transitional
Facility and remaining payments under PHARE); and

•

allocations under the 2007-13 ESIF programming period, focusing on Operational
Programme Administrative Capacity (OPAC).

The first observation is that the amount of support earmarked for anti-corruption is insignificant
relative to the priority accorded governance in the overall discourse on EU–Bulgaria relations.
For this reason, our analysis also considers the financing of projects indirectly related to aticorruption, including those in justice and home affairs (JHA). Projects aimed at increasing the
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overall capacity of the public administration are only considered in relation to wider discussions
on good governance.
The analysis is largely based on project-level data provided by the Managing Authorities of the
seven Operational Programmes, implemented in Bulgaria during 2007-13. Telephone interviews
with the respective MAs were used for additional clarifications and discussions. Cooperation was
established in particular with the Council of Ministers, acting as MA of OPAC, due to the
programme’s high relevance to the present paper. Additional insights and qualitative data were
collected during face-to-face interviews conducted with representatives of the Central
Coordination Unit (CCU), responsible for the ESIF management in Bulgaria, and of the General
Directorate ‘European Funds for Competitiveness’ at the Ministry of Finance, acting as MA for
OPC 57.

6.2 EU pre-accession assistance for justice and home affairs and anticorruption
The EC has highlighted Bulgaria’s problems with corruption and the wider justice and home
affairs area consistently throughout the EU accession negotiation process, as evidenced by EC
progress reports in the 1998-2006 period. 58 The overall support provided through the Union`s
pre-accession programmes totalled over EUR 2.5 billion in actual payments. The latter were
distributed across three major programmes:
•

PHARE, designed to aid actions linked to the transposition of the EU acquis and
institution building across all sectors;

•

ISPA, supporting environmental and transport infrastructure projects; and

•

SAPARD, focusing on agricultural and rural development measures.

Support for reforming JHA, including anti-corruption, was integrated into the PHARE
programme, which amounted to roughly one-third of all assistance paid to Bulgaria from preaccession funds. Although PHARE funds do not seem to provide substantial resources, these
were the only funds available for public sector reform, at a time when the public sector was
under considerable financial strain.
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The authors would like to thank these Bulgarian institutions for their readiness for discussion and for the
provided data and information. The data provided in the paper and its interpretation though are entirely the
responsibility of the authors of the paper and can in no way be attributed to the Bulgarian authorities in general or
any of the administrations mentioned here in particular.
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The Regular and Progress Reports on Bulgaria are available at
http://ec.europa.eu/enlargement/archives/bulgaria/key_documents_en.htm
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Figure 12. Payments from EU pre-accession programmes (EU contribution)
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Source: Ministry of Finance of the Republic of Bulgaria, 2015. *Total spending includes ISPA and IFI
funding, as well as national co-financing, additional national financing and other financing (ensured by
Beneficiary, MA or through Council of Ministers Decision).

It is interesting to observe the evolution of JHA support within the PHARE programme. Actual
payments in the respective domain totaled EUR 64.3 million in the 1998-2006 period. Two
separate ‘waves’ of support can be distinguished – a smaller one at the beginning and more
substantial one towards the end, while the 2000-02 period did not have a specific JHA budget.
Since 2002, with the introduction of horizontal support for JHA (and administrative capacity), the
priorities of the programme have shifted from amending the legislative framework to issues of
implementation and enforcement. For JHA in particular, this meant increased efforts to enhance
inter-ministerial cooperation, measures geared towards ensuring the independence in practice of
the magistracy and/or judiciary (ECOTEC 2006).
PHARE support for enhancing administrative capacity is also relevant. In that regard, the EC
allocated nearly EUR 100 million in actual payments. Added to the nearly EUR 65 million in JHA
support, this comprises a strong commitment to supporting good governance on Bulgaria’s
accession path towards the EU.
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Figure 13. Support (allocated EU contribution) for JHA under the PHARE programme
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Although it was not specified as a separate budget line, and there was no overall JHA
development strategy or explicit PHARE project support (ECOTEC 2006), it is possible to
establish a connection between the governance progress of the country, based on the EC’s
comprehensive monitoring reports (CMRs) and regular reports (RRs) over 1998-2006, and the
financial support provided in specific areas (see Table 5). Moreover, the successive
recommendations of the CMRs and RRs that more attention should be paid to measures
supporting the fight against corruption appear to have been one of the main reasons for the
enhanced status of the issue in PHARE programming since 2002.
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Table 9. Correlation between specific CMRs/RRs recommendations in the JHA area and
the number of related PHARE projects
Year of
recommendation

Specific JHA and anticorruption issue

Substantial progress
Phare Support Year of National
Programme (No
of projects)

2002

No
Phare
Support
(X)

Judicial structure, including
investigation
modalities and the immunity
issue

Limited progress
Phare
Support
(No of
projects)
2001 (1)
2002 (1)

Concerted efforts to fight
corruption

2003

X

Re-organisation of the
investigative service

2002 (4)

Adequate budgetary
resources for the judicial
system

2004

X

Continued efforts to fight
high level
corruption
Efficiency of penal
structures (especially
pretrial
procedures)
Improving capacity to fight
organised crime
and judicial and police
corruption

2005

Addressing weaknesses in
the investigation
and prosecution of high
level corruption cases

X

2002 (3)

2003 (1)

2002 (1)

Further reform of the pretrial phase
Addressing the
accountability of the judicial
system and speeding up its
workings

No
Phare
Support
(X)

2004 (1)
2004 (3)
2005 (5)
2006 (4)
2005 (1)
2006 (1)

Source: ECOTEC, 2006.

Nonetheless, the PHARE support provided for JHA (and administrative capacity) proved
ineffective in sustainably reducing corruption, although it has helped to sensitise Bulgarian
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citizens to the topic. On the one hand, despite the effort to link the EC’s monitoring process with
the assistance provided, the lack of a formal funding relationship between the two hindered
Bulgaria’s progress in a number of areas, including JHA and the fight against corruption. PHARE
evaluation reports also suggest that the introduction of horizontal support for JHA (and
administrative capacity) should have started earlier than 2002, in order to achieve better results.
However, a lack of capacity in the Bulgarian public administration also impeded progress,
resulting in an unsatisfactory rate of PHARE project implementation. According to an
independent thematic evaluation of the PHARE programme, of the 38 public administration and
judicial capacity (PAJC) 59 projects, 79% were rated positively for relevance but only about half
were rated ‘satisfactory’ or ‘highly satisfactory’ for efficiency and effectiveness. In addition, a
large proportion (46%) received a negative rating for efficiency (ECOTEC 2006). Additionally, an
average of 10% of the contracted JHA PHARE funds were lost owing to the weak absorption
capacity of the public administration.
Bulgaria became a Member State of the EU despite serious inconsistencies and lack of progress
in its anti-corruption and justice system reforms. More importantly, the country lacked the
necessary mechanisms to solve these problems. This forced the EU to introduce the CVM postaccession mechanism, but that has proved ineffective largely because it failed to introduce any
conditionality linked to EU assistance.

6.3 Support for
membership

anti-corruption

issues

and

the

transition

to

EU

Despite the existing benchmarks and safeguard clauses, the CVM has not proved effective in
reducing corruption as it lacks enforcement mechanisms and concrete sanctions for noncompliance. The Commission’s benchmarks under the CVM tend to be targets or tasks that
Bulgaria should complete, rather than standards against which progress might be measured
(Center for the Study of Democracy 2010). According to the EC, the safeguard clauses were
“not punitive measures to take in case of non-delivery but measures of last resort in order to
protect the interests of the EU” (EC 2007). 60 Such an approach has allowed the EC room for
manoeuvre in terms of proposing new and more concrete objectives in its progress reports, but it
also provided the national government with ways of evading compliance. In the absence of
effective punitive measures, Bulgaria has repeatedly failed to meet or even deliberately ignored
these recommendations 61.

59

The term Public Administrative and Judicial Capacity has never been formally/explicitly defined by the EC. The
working definition of PAJC used in: “The creation and maintenance, within a system of governance, of all the
organisational structures, competencies and resources required of a national public administration and judicial if
they are to be able to take on the obligations of the Copenhagen membership criteria”.
60
The CVM reports on Bulgaria can be found from: http://ec.europa.eu/cvm/progress_reports_en.htm
61
For example, repeated recommendations of the CVM progress reports for the establishment of independent
anticorruption agency or for solid track record of high-level corruption sentences remain unattended since the
launch of the monitoring mechanism.
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The CVM was further weakened once the safeguard clauses expired in 2010. The continuation
of the CVM, now in its eighth year, has increasingly transformed it into an instrument of political
rather than technical pressure. The Bulgarian authorities face no formal consequences , besides
public shaming, even if they completely disregard the reports’ findings.
Arguably the biggest shortcoming of the CVM framework is the fact that there is no direct link to
EU funding conditionality. The EC does stipulate four types of technical requirements for
providing funds, where failure to comply can prompt financial corrections and/or the suspension
of funds . As provided for by the acquis, these requirements are:
•

National authorities must submit operational programmes for EC approval, describing
how the funds are to be spent (including on sectoral level).

•

National authorities must demonstrate that efficient management, certification and audit
authorities are well established.

•

If irregularities, fraud or corruption practices, are revealed, the EC can interrupt, suspend
or cancel the disbursement of funds.

•

If systemic irregularities are discovered in the process of regular ex-post control, this
could also result in financial corrections (EC 2006).

Despite the absence of a formal link between CVM conditionality and EU development
assistance, three instruments have provided project support for anti-corruption during Bulgaria’s
transition to EU membership. Lagging behind on its implementation and receiving some
additional financing in 2006, the PHARE programme was able to contribute to compliance with
the CVM benchmarks. Selected bilateral projects under PHARE were also partially related with
the post-accession mechanism. The one (and to this date only) financial mechanism, which
comes closest, though only partially, to supporting concrete CVM objectives was the Transition
Facility in the Republic of Bulgaria for 2007 (EC(b) 2007).
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Figure 14. Overview and agreed budget support for the CVM`s six benchmarks on
Bulgaria (EUR million)
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not been taken into consideration in the analysis any further.
Source: EC 2008.

The 2007 Transition Facility initially foresaw the provision of EUR 31.5 million to Bulgaria (EC(b)
2007). According to the EU progress report from 2008, less than 10% (EUR 2.7 million) of these
funds were committed to supporting anti-corruption actions, mainly those contained in CVM
benchmark 4 on high-level corruption. The areas of judicial reform (benchmark 3) and organised
crime (benchmark 6) also received funding (EC 2008). Beyond those projects related to the
CVM benchmarks, the overall allocation of Transition Facility funds in support of JHA amounted
to EUR 8.2 million in actual payments. Similar to the PHARE case, the Bulgarian administration
proved unable to fully absorb both the preliminary budget and the contracted resources. The
final payments from the Facility were made at the end of 2011, leaving the actual rate of
implementation at 88%.

6.4

Improving governance and anti-corruption via the European Structural and
Investment Funds (EFIS) during the 2007-13 programming period

The continued existence of the CVM mechanism in Bulgaria in 2016, although its safeguard
clauses expired in 2010, is testament to the fact that the country has not yet achieved EU
standards in governance, and is yet to demonstrate a satisfactory track record of anti-corruption
and judicial reforms. It also suggests that the development assistance provided by the EU
through the pre-accession PHARE programme (nearly EUR 65 million for JHA in actual
payments in total) and the subsequent transitional facility (EUR 8 million for JHA in actual
payments) have not produced lasting improvement in the anti-corruption area nor in JHA as a
whole.
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Thus one might have expected EU development assistance for anti-corruption and JHA to be
increased in the 2007-13 ESIF programming, particularly taking into account higher levels of
support after accession. Yet anti-corruption was not included among the four major priorities of
the National Strategic Reference Framework (NSRF). Anti-corruption was exclusively supported
by Operational Programme Administrative Capacity through several of its sub-priorities focused
on good governance, increasing judicial and administrative capacity, and e-government. OPAC
was the smallest OP, and the level of EU assistance provided through it did not represent an
increase in the level of support for anti-corruption in comparison to pre-accession years.
However, due to its relatively small size, OPAC was able to start actual implementation before
other OPs. Thus, in the first two years of EU membership, payments under OPAC represented
63% and 13% respectively of total OP disbursements.
Figure 15. Overall distribution of OP total actual payments during 2007-2015 (EUR million)
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It is true that the large-scale infrastructure projects implemented by most other OPs required
greater lead time for preparation, which contributed to their slow start. Additional problems also
existed in the initial years of implementation, such as a lack of capacity and slow integration of
the necessary control systems in the investment-heavy OPs. 62 However, a case can also be
made that OPAC’s quick start was influenced by the pressure to introduce the CVM in the early
years of EU membership, especially in light of the time-limited safeguard clauses. To a certain
degree this is confirmed by looking into the implementation trend of the various priority axes
(PAs) of the programme. Among the four PAs, ‘Good Governance’ (PA 1) comes closest to
62

Based on qualitative data during face-to-face interviews, conducted with representatives of the Central
Coordination Unit (CCU), responsible for the ESIF management in Bulgaria, and of General Directorate "European
Funds for Competitiveness" at the Ministry of Finance, acting as MA for OPC.
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supporting projects with an anti-corruption focus. 63 Thus it is not surprising that actual payments
under PA 1 were nearly half of the entire OPAC in 2009 and 40% in 2010. In addition, the
nominal value of PA 1 funds paid out in 2009 has been the highest yet for the programme (over
EUR 10.5 million). After this dynamic start, the pace of the programme’s actual payments slowed
significantly in 2010 and 2011, before picking up towards the end of the programming period.
Figure 16. Distribution of total actual payments for support under OPAC`s Priority Axes
(2007-2015) (EUR million)
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Anti-corruption-related activities were not the main focus of PA 1. Of the many sub-priorities, the
most relevant related to increasing the transparency and integrity of the state administration
(sub-priority 1.2), as well as to creating a transparent and effective judicial system (sub-priority
1.5). 64 In the first instance, measures mainly involved increasing transparency and access to
information; raising awareness and improving (or developing new) mechanisms for reporting
corruption; disclosure of conflicts of interest; cooperation with civil society and the media. In the
63

It should be noted that a small number of projects with anticorruption focus are also found under other PAs,
specifically related to judicial capacity. For more information see the discussion on project-level support below.
64
As additional anticorruption-related actions can be recognized under efforts for more efficient judiciary system
through information technologies (sub-priority 3.3 in PA 3), as well as through increased anticorruption trainings
for the administration and the judiciary (sub-priority 2.4 in PA 2).
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second case, the focus was largely on projects aimed at improving the mechanisms for
identifying corruption cases and measures against them; creating and applying a transparent
system for examining claims; developing and implementing mechanisms for independent
oversight or investigation; and establishing productive cooperation between the judicial
authorities and NGOs in the field of counteracting corruption (OPAC 2007).
In terms of actual payments, projects supported under the two sub-priorities relevant to anticorruption received around 30% of financial assistance. Support for the judicial system was
lower (just over EUR 3 million), with only 14 projects financed for the period 2007-13. Combined,
the two relevant sub-priorities demonstrated low absorption capacity (68%).
Figure 17. Assistance and number of projects for OPAC PA 1 Good Governance by subpriority
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6.5 Impact of anti-corruption conditionalities and provided EU Funds
assistance: improving governance or reaffirming the lack of political
commitment?
A more detailed look on the project level confirms a growing inconsistency in recent years
between relatively little anti-corruption-related support through EU development assistance, on
the one hand, and CVM recommendations that further progress is required, on the other. After
2009, the EU financial resources allocated for anti-corruption, judiciary, transparency and good
governance projects 65 decreased significantly (Figure 12). Although the latest CVM progress
65

Anti-corruption' includes specific projects containing the keywords "corruption" and/or "anticorruption", as well
as projects related to organised crime and/or EU funds fraud. Judiciary' includes projects from the following subpriorities on Judiciary from Priority Axes 1, 2 and 3 - 1.5; 2.4; and 3.3 Transparency and good governance' includes
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reports have been increasingly negative (EC(c) 2014, EC 2015), funds allocated to relevant
projects have dropped off since around 2010, when the safeguard clauses expired.
The project-level data also indicate a lack of interest and/or capacity on the part of the public
administration to implement anti-corruption projects. Absorption capacity is poor for many of the
anti-corruption projects, falling below 60% for many of them with some at only 30%. This
naturally led to financial corrections and the loss of dedicated funds. 66 Such problems were

prevalent already in the implementation of pre-accession funds, suggesting that
weaknesses in administrative capacity in these areas are deep.
Figure 18. Support in total actual payments for anticorruption-related actions during the
2007-2013 programming period (EUR million)
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An overview of the provided EU financial support for anticorruption-related actions since the
beginning of the PHARE programme in Bulgaria in 1998 reveals a telling trend. Irrespective of
the actual amount of financial support through the years, Bulgaria seems to devote attention and
resources to anti-corruption commitments only when approaching a major milestone towards EU
accession or other related conditionality. Pre-accession, the allocation of anti-corruption-related
support grew on two such occasions – at the very beginning of the PHARE programme and just
before signing the Treaty of Accession in 2005. Post-accession, action through OPAC and the

projects from the OPAC database, containing the keywords "good governance" and/or "transparency; Duplicates
are removed.
66
It should be noted that some of these projects started in 2013 and 2014 and there is still time for additional
payments under the ‘n + 2’ rule, which is not the case for actions which started in the 2008-11 period.
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2007 Transitional Facility peaked just prior to 2010, which coincided with the expiration of the
CVM’s safeguard clauses (Figure 13).
Figure 19. Dynamics of the overall provided support for anticorruption-related actions to
Bulgaria during the 1998-2015 period (actual EC payments, EUR million)
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The lack of progress in the areas of anti-corruption and judicial reform in Bulgaria despite the
presence of EU conditionality and development assistance point to the fact that the country
lacks genuine political will and commitment to undertake reforms. The 2015 Progress Report
under the CVM mechanism confirms that corruption remains a major issue and observes that
preventive measures seem in their infancy in most cases.
Although prosecutions and convictions, especially concerning high-level corruption, are central
to the credibility of any anti-corruption strategy, Bulgaria’s track record includes “very few final
convictions in cases involving substantial corruption, despite the scale of the problem” (EC
2015). Frequent institutional changes are superficial, with a “tendency for these initiatives to run
into problems or simply show no visible results” (EC(c) 2014). Nor have EU mechanisms for
providing assistance and enforcing conditionality been adequately targeted or enforced to
motivate officials to summon greater political will or make consistent efforts to overcome
entrenched malaise in this area.
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Figure 20. Corruption pressure and involvement in corruption in Bulgaria (1999 – 2014)*
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Data from the Corruption Monitoring System developed by CSD suggest that this pattern of
intermittent political attention to countering corruption has been reflected in the experience of the
population. The lowest levels of reported involvement in corruption were registered in 2010
(about 10%), the year the CVM safeguard clauses expired and EU anti-corruption assistance
peaked. Reported experience of corruption then increased in 2011 and 2012, before escalating
in the 2013-14 period against the context of an unstable political environment, including the
change of three successive governments, a series of integrity scandals, growing public
discontent, and institutional paralysis in the anti-corruption area (Center for the Study of
Democracy(a) 2014). In 2014, Bulgaria recorded the highest levels of citizens’ experience of
corrupt transactions in the last 15 years (Center for the Study of Democracy(a) 2014). In this
context it seems pertinent to question whether the country has really made any progress in
improving its record on controlling corruption and ensuring the independence of the judiciary
during the last two decades, or has rather considered EU assistance as an increased
opportunity for corruption (e.g. though manipulation of public procurement procedures) or a
superficial tick-box exercise. The latter account gained credibility in 2015 as the parliament voted
to reject the majority of proposed reforms in the judicial and anti-corruption domains.

7

Conclusions

In Bulgaria’s case, pre-accession assistance and conditionality were not successful in terms of
achieving sustainable improvements in anti-corruption and governance. This led, for the first
time in the history of EU enlargement, to the introduction of a post-accession monitoring
mechanism. Initially, this CVM instrument acted as a kind of soft EU conditionality, backed up
formally by the existence of safeguard clauses and informally by the partial suspension of EU
funding programmes following allegations of corruption and fraud affecting the delivery of EU
financial assistance. However, the CVM’s ability to incentivize continued cooperation was
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undermined by the lack of a formal link between progress on anti-corruption and EU
development assistance, as well as the lack of sufficient resources specifically targeting CVM
recommendations. No specific support for CVM recommendations was earmarked within the
2007-13 programming period. 67 Thus, as the safeguard clauses expired in 2010, the CVM
largely turned into a political instrument for naming and shaming, rather than a technical one for
achieving change. It remains to be seen whether the EU Anti-Corruption Report mechanism
introduced in 2014 in relation to the European Semester mechanism will function better in this
regard.
Overall, the combined efforts of the pre-accession assistance, the EU membership, and the
CVM improved Bulgaria’s ability to control corruption only temporarily. The allocated support
fluctuated, strengthening only as significant events throughout the accession negotiations
approached (i.e. the start of the pre-accession assistance and the signing of the Treaty of
Accession), accession itself in 2007, and the expiration of the CVM safeguard clauses (in 2010).
The 2015 CVM monitoring reports suggest that the main reasons for introducing the mechanism
– the need to address high-level corruption, build an effective institutional anti-corruption
approach and ensure judicial independence - remain the priority concerns eight years later. The
lack of progress is most starkly illustrated by data on the Bulgarian public’s experience of
corruption pressure: as monitored by the independent Corruption Monitoring System, this
reached record levels in 2014. Against this backdrop, EU assistance for anticorruption has been
surprisingly low in the years after 2010.
The lack of EU conditionality on anti-corruption in Bulgaria since 2010 has contributed to a lack
of progress in JHA and particularly in the fight against corruption. In addition, thematic EU
assistance for anti-corruption, JHA and good governance has been marginal, particularly relative
to the prominence accorded these issues in the general discourse on Bulgaria-EU relations as
well as the ongoing social, political and economic impact of corruption. There is a great
inconsistency between the increased EU focus on this issue during recent years and the decline
in financial support for related areas, compared to pre-accession times and the initial years of
the 2007-13 programming period. Thus, a case can be made that EU assistance and
conditionality for anti-corruption-related reforms in Bulgaria has been insufficient and that it has
failed to move the country much closer to the goal of achieving an open access order (or a good
governance model). However, EU assistance is and can only be one part of this process. This
paper also suggests that the lack of sustained political commitment for judicial and anticorruption reforms in Bulgaria is far more responsible for the disappointing results.
Nevertheless, in the light of the increasing focus on good governance and anti-corruption at the
EU level, a stronger and more direct link is required between the Union’s high-level priorities for
Bulgaria and the financial support that it provides. The priority areas for any such engagement
include the prosecution of high-level corruption, reforms to improve judicial independence, and a
focus on particularly vulnerable areas, such as public procurement.
67

Not directly linked to the post-accession instrument, an estimated total of EUR 29.8 million in actual OPAC
payments were allocated for judiciary, transparency and good governance, and anticorruption.
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In Bulgaria, the challenges, successes and failures of the 2007-13 ESIF programming period,
the lessons from the CVM experience, as well as the mission of the EU Anti-Corruption Report,
are being integrated into the new 2014–20 programming cycle. 68 The broader macroeconomic
and financial conditionality discussed in this paper could be further streamlined to better
integrate recommendations from the EU Anti-corruption Report. These developments provide
Bulgaria with a new chance to prioritise good governance and anti-corruption in the coming
years, but there remains a need to design mechanisms that are better able to elicit a strong and
sustained political commitment at the national level.
The EU’s experience with Bulgaria (and Romania) and the CVM also has wider implications for
future enlargements. It has already shaped the new EU approach to pre-accession negotiations
with candidate countries, which explicitly identifies rule of law issues, including the fight against
organized crime and corruption, as centre-pieces of enlargement policy (EC(b) 2014). Moreover,
it has been recognised that reform of the judiciary and fundamental rights, justice, freedom and
security matters (Chapters 23 and 24 of the acquis) must be tackled early in the enlargement
process so as to facilitate the achievement of reforms that are sustainable and long-lived (SELDI
2013).

68

Based on qualitative data received during face-to-face interview with, conducted with representatives of the
Central Coordination Unit (CCU), responsible for the ESIF management in Bulgaria.
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I.

INTRODUCTION 69

The overthrow of Egyptian president Hosni Mubarak, less than a month after the toppling of
Tunisian president Ben Ali, triggered a re-thinking of the EU’s policies towards its southern
neighbourhood. In the decades leading up to the popular uprisings that swept the Arab world in
2011, the EU was Egypt’s second largest development assistance donor. In the period 2007–
2013 alone, it allocated the third-largest amount of European Neighbourhood Partnership (ENP)
funds to the country. At the crossroads between the Middle East and North Africa, Egypt holds a
key geostrategic position, with the Suez Canal being an important supply route, and is the
largest country in the region. The population is estimated at approximately 88 million (Central
Agency for Public Mobilization and Statistics, 2015). The birthplace of the Arab League, Egypt
has historically been viewed as a regional power with considerable political clout due to its
diplomatic expertise, its military strength, and the mediator role it often plays in the Palestinian–
Israeli conflict (Pace, 2012: 49). It therefore considers itself the EU’s main Southern
Mediterranean partner (Comelli, 2010: 3). Most of all, the EU has traditionally been Egypt’s main
import and export partner and its main source of foreign direct investment (State Information
Services, 2009).
This report argues that the EU’s efforts to promote democracy and good governance in Egypt
have traditionally been diluted in favour of the EU’s strategic interests of “prosperity, security and
stability” in the MENA region in general and Egypt in particular. The Arab spring in Egypt forced
the EU to critically reflect upon its previous policies, as illustrated by the comments of Štefan
Füle, the European commissioner for enlargement and neighbourhood policy, shortly after
Mubarak’s ouster. He recognized that the EU’s approach towards its southern neighbours, which
assumed “that authoritarian regimes were a guarantee of stability […] was, at best, shorttermism” (Füle, 2015).
This discrepancy between the EU’s intended objectives and the actual impact of its policies has
proven to be manifest in the main instrument of EU aid during the period under
consideration, the ENP, which endeavoured to “make a particular contribution to stability and
good governance” and “to promote a ring of well governed countries” in its immediate eastern
and southern neighbourhoods (Council of the European Union, 2003: 8). After describing the
development of EU–Egypt relations and the ENP assistance to Egypt that has been channelled
primarily through Sector Budget Support (2), the report will briefly recount the governance
regime that prevailed in Egypt until the fall of Mubarak and discuss the highly volatile postrevolution political situation as well as the evolution of the Egyptian legal and institutional anticorruption framework (3). Furthermore, the analysis will show that the EU–Egypt ENP Action
Plan was too ambitious. Either because of the instable political situation or the overly flexible
69

Given the sensitivity of the topic and the job functions of most of the interviewees, their names have remained
undisclosed. They are referred to in the text as “Egyptian Official”, “Egyptian Lawyer” “Egyptian Expert”, or
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application of conditionality, the EU did not succeed in upholding the objectives set and had very
little impact on governance reforms in Egypt, let alone the fight against corruption (4).

II.

STATE OF EU CONDITIONALITY AND DEVELOPMENT
ASSISTANCE

EU–Egypt relations have evolved against the backdrop of Euro-Mediterranean cooperation, with
Egypt being one of the region’s main recipients of EU assistance. The primarily financial and
economic relationship took on a more political dimension with the goal-oriented ENP, which has
sought to boost reforms in partner countries. Yet, despite some recent improvements to the ENP
framework, the EU’s promotion of governance has been disparate and information about EU
assistance to Egypt has been limited.

1. Inter-regional cooperation as a background for EU–Egypt
relations
While the EU and Egypt established diplomatic relations back in 1966, bilateral cooperation
needs to be situated within the broader context of the EU’s promotion of regionalism.
The earliest trade agreement between the European Economic Community (EEC) and Egypt
was signed in 1972. It aimed for “the progressive attainment of a free-trade area” under Egyptian
president Anwar El Sadat, who sought to adopt a more conciliatory stance towards the “West”
than his predecessor and leader of the non-aligned movement, Gamal Abdel Nasser
(Commission of the European Communities, 1976). This rapprochement also coincided with the
EEC’s expansion of aid to third countries as well as a policy shift towards its southern
neighbours. Instead of disparately negotiating bilateral agreements, Brussels attempted to
homogenize its policies and address the Mediterranean as a single region with the
implementation of the Global Mediterranean Policy (GMP) (Bicchi, 2004). Within this
framework, Egypt signed a cooperation agreement with the EEC in 1976 and was the
Mediterranean country receiving the largest amount of aid and loans (Del Sarto, 2006: 152).
This agreement, which provided preferential trade treatment as well as financial, technical and
economic aid, was complemented by four protocols.
The end of the Cold War coincided with a change in Europe’s and Egypt’s attitudes towards one
another. On the one hand, it gave Europe an impetus to re-think the role it could play in the new
international context. The GMP had not succeeded in boosting economic growth in the South,
where many countries were struggling with political, economic and human development. The
threat of demographic explosion as well as conflicts in the Mediterranean led Europe to
reassess its policies towards its “near abroad” (Holden, 2009: 49). The adoption of the
Renovated Mediterranean Policy in 1990 was a first step towards the transformation of EuroMediterranean relations. But apart from increasing funds to the financial protocols there was
nothing new in this policy, which mainly focused on the Maghreb countries (ibid: 51). It was only
when the EU manifested a renewed interest in being more involved in the Middle East Peace
Process that it envisaged the establishment of an all-encompassing strategy for the
96

Mediterranean region, which ultimately resulted in the creation of the Euro-Mediterranean
Partnership (EMP) in 1995. 70
When the EMP was launched, Egypt welcomed the initiative and financial aid was channelled
through the EMP Mesures D’Accompagnement (MEDA) programmes, from which Egypt
received over €1 billion over the period 1996–2006 (State Information Services, 2009). Following
lengthy negotiations, the EU–Egypt Association Agreement, which was the legal basis governing
bilateral relations, was eventually signed in 2001 and entered into force in 2004. This delay can
be explained by the fact that Egypt has always perceived its cooperation with Europe primarily in
economic and commercial terms. But while over three-quarters of the funds were dedicated to
economic and financial cooperation, the EMP also introduced a new political dimension to the
EU’s contractual relations with its southern neighbours – namely, the so-called principle of
political conditionality or Copenhagen criteria (Saleh, Abouelkheir, 2013: 52). In other words,
through the EMP, the EU made its financial assistance conditional on the “respect of democratic
principles and fundamental human rights” mentioning them as an “essential element” of the
association agreement (EU–Egypt Association Agreement, 2004: Article 2). However, the
linkage has proven to be rather loose as the political conditionality, which in principle meant that
the association agreement could be suspended, has never applied.
With the rather daunting experience of the EMP not yielding the expected results, such as
enhancing regional cooperation, as well as the rise of transnational security concerns and the
EU’s expansion eastward, the European Commission revamped its regional strategy. The EU
incorporated the Mediterranean into its new initiative, entitled European Neighbourhood Policy
(ENP), which had initially been designed for its eastern neighbourhood.

2. The European Neighbourhood Policy: Supporting reforms
through Sector Budget Support
In the case of the Southern Mediterranean countries, the ENP’s action plans are not legally
binding and therefore do not replace the EMP’s association agreements. The latter remain the
overarching legal bases governing bilateral relations between the EU and its partners. Instead,
the ENP complements the previous framework and has become the EU’s main policy tool for
providing assistance to the Southern Mediterranean countries. Compared to the EMP, the ENP
places a much greater emphasis on governance and adopts a differentiated and benchmarking
approach. Financial assistance depends on the commitments to reform that the recipient
countries have jointly agreed upon with the EU in the bilateral action plans (APs). Under this
framework, the European Commission has also established four principal axes of cooperation
grounded in “the implementation of a strengthened dialogue on priority multi-sector reforms”,
“the approximation of legislation” and the acquis communautaire, “ institutional support”, and
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The Euro-Mediterranean Partnership (also called the Barcelona Process) was launched in Barcelona in 1995 and
was initially composed of 15 members of the European Union as well as Cyprus, Malta, Turkey, Israel, Egypt,
Algeria, Jordan, Lebanon, Morocco, the Palestinian Authority, Syria and Tunisia.
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“the objectives of the United Nations’ (UN) Millennium Development Goals” (MDGs) (European
Commission, 2015). 71
Egypt began negotiations with the EU in 2005, and the EU–Egypt Action Plan, which is a
“fundamental reference for defining the EU’s strategic approach to Egypt” entered into force in
2007 (European Union, 2007: 4). The 2007–2013 Country Strategy Paper (CSP) for Egypt
further details the financial plan and defines three priority areas: “supporting Egypt’s reforms in
the areas of democracy, human rights, and justice”, “developing the competitiveness and
productivity of the Egyptian economy” and “ensuring the sustainability of the development
process with effective social, economic and environmental policies and better management of
natural resources”(European Union, 2007: 20).
With the ENP, the EU’s approach is much more goal-oriented and identifies specific targets
jointly with Egypt. Since the 2005 Paris Declaration on Aid Effectiveness, the EU has undertaken
a shift in aid modality towards budget support, considered to be an effective mechanism to boost
reforms in partner countries, and has become the only international donor to provide Sector
Budget Support (SBS) to Egypt (European Court of Auditors, 2013b: 22).
Under the National Indicative Programmes (NIPs) for 2007–2010 and 2011–2013 (Table 1),
which define the financial allocations for each priority area, SBS constitutes the bulk of the EU’s
financial assistance to Egypt, with approximately 60 per cent of the funds injected into Egypt’s
national budget to support sector policies or strategies through Sector Policy Support
Programmes (SPSPs) (APE, 2010: 57). The rest of the EU’s financial assistance to Egypt is
project-based, technical assistance with institution-building instruments such as Twinning,
Technical Assistance (TA) and Information Exchange (TAIEX) and Support for Improvement in
Governance and Management (SIGMA), which are mainly deployed at the request of the
Egyptian government. The CSP also outlines the possibility of an increase in EU financial
assistance in the form of grants from the Governance Facility that have been developed to
reward those ENP partners making progress on governance reforms, and in the form of loans
from the Neighbourhood Investment Facility (NIF), which aims to support investments in
infrastructure (European Union, 2007: 27; Kleeman, 2010:8).
As the NIPs show, €558 million was allocated for the period 2007–2010, with the greater part of
the funding dedicated to the second priority area 72 and to supporting reforms in the health and
education sectors (Table 1). Approximately 7 per cent of the EU assistance was directed at the
promotion and protection of human rights, with support given to government-affiliated
organizations such as the National Council for Women, as well as at the promotion of political
reform through support to institutions in charge of enhancing democracy, the rule of law and the
71

The Millennium Development Goals include the following: “eradicate extreme hunger and poverty”, “achieve
universal primary education”, “promote gender equality and empower women”, “reduce child mortality”, “improve
maternal health”, “combat HIV/AIDS, Malaria and other diseases”, “ensure environmental sustainability” and
“develop a global partnership for development”.
72
Support for the Implementation of the Action Plan Programme included trade facilitation and customs reform,
economic legislation and business environment, enhancing the agricultural sector, and support for transport,
energy and technology (Bauer 2011: 432).
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fight against corruption, such as the Ministry of Justice and civil society organizations (CSOs)
(ECORYS, 2013: 17). In 2009, a midterm review of the CSP was conducted in order to draft the
NIP for 2011–2013. It found that the priority areas remained the same. In addition to a 5.4 per
cent budget increase in the yearly funding, a “rearrangement of the funding objectives” also
occurred (Bauer, 2011a: 430). The allocation for the first priority area was raised of €10 million
with the inclusion of a new priority sub-area. The funding for the second priority was made much
more specific, with three reform sectors selected – namely, transport, energy and trade
enhancement, which had formerly been covered under the third priority. Finally, under the third
priority, the EU withdrew its support for health reform and created three new sectors – namely,
water-sector reform, solid waste management, and local community development, which took
over some components of the first priority (ibid: 434). This explains why funding for the priority
sub-area “Support for political development, decentralization and promotion of good
governance” dropped from €13 million to €5 million.

Table 10 NIPs' planned allocations, 2007 - 2010/2011-2013
Priority Areas

NIP 2007–2010

NIP 2011–2013

Total NIP (€
million)

%
budget

Total NIP (€
million)

%
budget

I-Supporting Egypt’s reforms in the areas
of democracy, human rights, justice

40

7%

50

11.1%

Support for political development,
decentralization and promotion of good
governance

13

5

Promotion and protection of human rights

17

15

Support for modernization of administration of
justice

10

10

Upgrading of regulatory, institutional and
legislative environment

20

II-Developing the competitiveness and
productivity of the Egyptian economy

220

Support for implementation of the Action Plan
Programme (SAPP)

220

Technical support
Targeted support for sector reforms

40%

189

42.2%

70
150

99

Transport-sector reform

85

Energy-sector reform

84

Trade enhancement

20

III-Ensuring the sustainability of the
development process with better
management of human and natural
resources

298

Support for education reform

120

Support for public health reform

120

Support for investment in the transport,
energy and environment sectors

53%

210

58

Support for education reform as well as
technical and vocational education and
training (TVET)

105

Water-sector reform

50

Solid waste management

20

Local community development

35

Total

46.7%

558

100%

449

100%

Source: Bauer, 2011a.
Following the 2011 Arab uprisings and the EU’s subsequent response to the events in its
southern neighbourhood, an EU–Egypt Task Force meeting took place in November 2012. Here,
the Commission together with the European Investment Bank (EIB) and the European Bank for
Reconstruction and Development committed to provide Egypt with a €5 billion additional aid
package. As part of this package, the European Commission pledged nearly €800 million
including €500 million macro-financial assistance (€50 million in the form of a grant and €450
million in the form of a loan) pending approval of a stand-by agreement between Egypt and the
International Monetary Fund (IMF), a €90 million grant from the Support to Partnership, Reform
and Inclusive Growth (SPRING) programme, and €163 million from the NIF (Delegation of the
EU in the USA, 2013 Burke, 2011: 9). The EU has also provided assistance to Egypt in the form
of grants outside the European neighbourhood and partnership instrument (ENPI) framework,
particularly since the Arab Spring, through thematic instruments such as the European
Instrument for Democracy and Human Rights (EIDHR), which can directly support civil society
without the Egyptian government’s approval, the Development Cooperation Instrument (DCI),
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the Instrument for Stability and the Civil Society Facility created in response to the Arab
uprisings (Table 2; European Commission, 2014a).

Table 11 EU support to Egypt under thematic instruments
Thematic Instruments

2011 2012 2013 2014

Total
(€
million)

Civil Society Facility (CSF)

0.6

0.9

1.2

1.1

3.8

2

1.78

1

1.5

6.28

23.5

50

15

48.5

Non-State Actors and Local Authorities (NSA/LA)
(Thematic programme under the DCI)

1

0.76

1

2.76

Instrument for Stability (IfS)

4

0.26

n/a

n/a

4.26

n/a

2

n/a

n/a

2

European Instrument for Democracy and Human Rights
(EIDHR) 73
Neighbourhood Investment Facility (NIF) 74

Migration and Asylum

Sources: European Commission, 2014a and 2014c; European Union 2014.
Following the revolution and given the constant political instability that ensued, the EU–Egypt
Action Plan was extended until March 2014 and a single framework agreement for 2014–2015
was implemented. However, since 2012 no payments for SBS programmes have been
approved due to a lack of reform implementation, and the SPRING allocation has not yet been
disbursed as a consequence of the ongoing political instability (European Commission, 2013).
For 2014, the EU committed €115 million, including €85 million for infrastructure programmes
and the remaining €30 million for targeted support to enhance access to education and child
protection (European Commission, 2015b).

3. Conditionality: Towards the abandonment of the “softly softly”
approach?
3.1 Evolution of the conditionality framework and the reform benchmarking
The EU’s conditionality framework has evolved substantially since the implementation of the
ENP. As previously mentioned, the EU introduced the concept of political conditionality with the
73

Over the period 2007–2010, the EIDHR contribution to Egypt amounted to approximately €2.6 million. See
Kausch (2010) and https://www.devex.com/projects/grants/country-based-support-scheme-cbss-in-egypt2010/1061.
74
0ver the period 2007–2010, the NIF contribution to Egypt amounted to € 48.8 million. See ENP sectoral progress
reports (European Commission, 2008 and 2010).
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EMP in 1976. Within the latter, the EU adopted negative ex-post conditionality, which entailed
the use of “sticks” – that is, sanctions that could be imposed on partner countries when they did
not respect human rights and democratic principles. However, in practice, negative conditionality
has never been imposed on the Mediterranean countries, even when flagrant violations have
occurred – for instance, when Egyptian sociologist Saad Eddin Ibrahim was imprisoned by the
authorities while, and in part for, conducting a MEDA-sponsored human rights project (Del Sarto,
2005: 22).
With the ENP, the EU has adopted a more policy-driven approach and shifted to positive ex-ante
conditionality and benchmarking. Under this new approach, recipient countries can be rewarded
economically or politically for achievements in the reform process, while benchmarks or predefined indicators help measure and evaluate progress (Del Sarto, Schumacher, 2013: 52).
Within this framework, three types of conditionality come into play. First, overall political
conditionality, which is very often related to democracy and human rights and has been touched
upon in the “European Consensus on Development” communication by the European
Parliament, Council and Commission. This document emphasizes the need to take account of
certain cross-cutting issues when providing official development assistance (ODA):
Some issues require more than just specific measures and policies; they also require a
mainstreaming approach because they touch on general principles applicable to all
initiatives and demand a multisectoral response. (European Parliament, Council,
Commission, 2006: point 100)
These cross-cutting issues, which are “objectives in themselves and vital factors in
strengthening the impact and sustainability of cooperation”, are inspired by the UN MDGs but
also include the promotion of human rights, democracy and good governance (European
Parliament, Council, Commission, 2006: point 101). For all its interventions, the EU specifies
which of these issues can be alleviated in the action fiches (AFs) of the programmes and
projects it intends to establish with Egypt under a section entitled “cross-cutting issues”.
The second type of conditionality is related to projects and entails the procedural conditions a
recipient country has to comply with (i.e. the signing of the service contracts, the way they are
negotiated, how the tenders are launched and the steps the country has to take during the
implementation phase) in order to receive the funds. The third type, related to the SBS, is the
sector economic policy conditionality (Franco, 2015).
As stated in the EU–Egypt CSP, “there has been a shift from large-scale technical assistance
programmes to budget support” and the EU funded five SPSPs over the period 2007–
2013(European Commission, 2007: 17). 75 Since SBS entails a transfer of EU funds to the
recipient country’s national treasury, the EU has set general conditions for SBS approval and
disbursement, which are also known as “eligibility criteria”. These include “a well-defined
sectoral policy”, “a credible and relevant programme to improve public financial management”,
and “a stability–oriented macroeconomic policy” either in place or under implementation. More
recently, the EU has introduced “budget transparency and oversight” as a fourth eligibility
75

The EU has funded SBS programmes in the fields of education, transport, health, water and energy.
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criterion (European Commission, 2007a: 51; European Commission, 2011a: 3). The EU and
Egypt, to which ownership is transferred and which is responsible for implementing reforms,
participate in a policy dialogue to negotiate the wording of the general conditions, the timing of
the implementation, the disbursement method, and the specific provisions that determine the
disbursement of the various tranches and against which progress is assessed (European
Commission, 2007a: 55).
Generally, SPSPs in Egypt are carried out over a period of three to four years and the
disbursement is divided into tranches that can be either fixed (whereby general and specific
conditions must be met in order to receive the tranche) or variable (whereby the amount of the
tranche will depend on achievement) (European Commission, 2007: 55). The general and
specific conditions are included in the AFs of the SBS attached to the annual action programmes
(AAPs), and the Technical and Administrative Provisions (TAPs) attached to the financing
agreements give a more specific account of the indicators and targets for the disbursement of
the variable tranches (European Commission, 2012: 48).
The NIPs set broad performance indicators/criteria (labelled “indicators of achievement” under
the NIP 2011–2013) for the projects and SBS to be implemented under each priority sub-area.
These are further described in the AFs. 76 For instance, the priority area “Supporting Egypt’s
reforms in the areas of democracy, human rights and justice” foresees a project whose intended
impact is to assist Egypt in the “Modernization of Administration of Justice and Enhancement of
Security”. One of the objectives of the project is “Capacity Building of the Ministry of Interior”,
which is monitored through the use of output indicators such as “police officers trained on new
forms of crimes” and outcome indicators such as “improved knowledge of police officers in
fighting (…) cybercrime, corruption, money laundering”. More broadly, the EU’s intervention aims
to enhance good governance, listed as one of the cross-cutting issues addressed in the project
(European Commission, 2010).
In principle, SPSPs are subject to much stricter performance monitoring as performance
indicators and reform benchmarks determine the release of the EU funds to the recipient
country. The release of the first fixed tranche depends on Egypt’s fulfilment of the eligibility
criteria and possible additional general conditions, as was the case for the Energy SPSP, which
incorporated the establishment of an Energy SPSP Steering Committee, or the Water Sector
Reform Programme, which included a clause on the prevention of corruption (Arnou, Dubost,
2010; European Commission, 2011e). 77 In Egypt, the first SPSP was launched in 2007 and
targeted the education sector. In the AF, Egypt’s eligibility is not straightforwardly explained; this
is in contrast to the AFs of the four subsequently launched SPSPs, which have included a
section entitled “Eligibility for budget support” that clearly outlines how Egypt meets each of the
three general conditions (European Commission, 2007b; European Commission, 2011).
76

These include “political, economic and social progress, progress in good governance and the effective use of aid,
and in particular the way a country uses scarce resources for development, beginning with its own resources”
(European Parliament, Council, Commission, 2006: point 65).
77
Performance indicators and benchmarks may have been altered as the information was extracted from the 2010
Energy SPSP Draft Formulation Report while the final financing agreement for the programme was signed after the
revolution.
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Regarding the release of the variable tranches, the SPSPs in the fields of education and energy
have, for example, incorporated performance indicators such as “improved efficiency in the
allocation of financial and human resources within the education system” and “improved
transparency of fiscal risks arising from state guarantees” as well as benchmarks – namely, the
submission of an Education Public Expenditure Tracking Survey (PETS) or “Annual public
disclosure of information on contingent liabilities” – that have conditioned the payment of the
second instalments (Egyptian expert, 2015; Arnou, Dubost, 2010).

Table 12 Non-exhaustive policy matrix of the Energy Sector Policy Support
Programme
Indicators

Targets for second
instalment

Targets for
third instalment

Means of
verification

Responsible
agencies

Objective 1: Improve the energy policy and regulatory framework
A midterm Action
Plan (White Book)
is submitted to the
Supreme Energy
Council (SEC)

Consolidation of the
energy policy
framework

Letter of
submission to the
SEC

Ministry of
Electricity and
Energy (MoEE)

Ministry of
Petroleum (MoP)

Objective 2: Improve the energy sector’s financial transparency and performance

Improved
transparency of
electricity tariffs and
subsidies

Annual public disclosure of
Egyptian Electric Utility and
Consumer Protection
Regulatory Agency’s report
on cost-of-service for
production, transmission
and distribution of electrical
energy

EgyptERA
Annual public
disclosure of
information on
contingent
liabilities

Improved
transparency of fiscal
risks arising from
state guarantees

Improved financial
transparency of stateowned enterprises

Actual public
disclosure of the
report on
EgyptERA’s
website

Annual public disclosure of
SOE audited financial
statements

Budget
documentation for
fiscal year
2013/2014

Actual public
disclosure of the
MoF website

Ministry of
Finance (MoF)

MoF (Final
Accounts Sector)
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(SOEs)

Annual public
disclosure of an
MoF annual report
on SOE
performance

Actual public
disclosure of the
MoF website

MoF (Final
Accounts Sector

Objective 3: Promote development of renewable energy sources and mitigation of GHG emissions
Additional wind
generation capacity
tendered, under
construction or
installed by New and
Renewable Energy
Authority

750 MW

Tender document,
supply contract or
acceptance
certificate

MoEE/Egyptian
Electricity
Transmission
Company

Source: Arnou, Philippe, Dubost, Sebastien (2010).
Finally, alongside the performance indicators, the EU also establishes a Risk Management
Framework (RMF), which is used during the identification, formulation and implementation of its
activities. The risks identified are classified into five categories – political, macroeconomic,
developmental, public finance management (PFM) and corruption/fraud – and the risk levels,
representing the risk probability and impact on EU operations such as budget support, can be
“low”, “moderate”, “substantial” or “high” (European Commission, 2012: 44). Taking into account
the risk(s) identified, the RFM helps calculate the cost of EU non-intervention compared to its
potential benefits (ibid: 42-46). The RFM is an important decision-making tool, should the risk(s)
arise and impede the implementation of the EU activities with the recipient country. For instance,
the Energy SPSP AF classifies one political risk, the slow progress of reform due to presidential
and parliamentary elections, as constituting a “high” level of risk for budget support operations
(European Commission, 2011d).

3.2 The EU’s good–governance promotion in Egypt
Good governance has been an underlying issue of the ENP since its establishment and has
been promoted through financial and technical assistance, positive conditionality and political
dialogue (Kleeman, 2010: 9). With the 2003 European Communication “Wider Europe”, the
European Commission upheld the EU’s ongoing assistance in “the fight against corruption,
strengthening the rule of law and the independence of the judiciary”. The 2004 ENP “Strategy
Paper” explicitly linked the EU’s level of cooperation with its immediate neighbours to the
commitment to common values and identified “democracy and the rule of law, the reform of the
judiciary and the fight against corruption and organised crime” as “priorities intended to
strengthen commitment to these values” (European Commission, 2003: 13; European
Commission, 2004: 13).
In line with its stronger emphasis on good governance, the European Commission introduced
the Governance Facility (GF) in 2007 as a new instrument that would create additional
incentives to further the ENP partners’ commitment to good governance. With €50 million annual
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instalments available to top up national allocations, the GF is an ex-post positive conditionality
that was established to reward the “best-performer” partner countries for progress in
implementing the reforms agreed upon in the APs (European Commission, 2008). As one of the
partners that signed an ENP Action Plan, Egypt was, in principle, eligible, but it never secured
any additional funding from the GF.
Egypt has nevertheless received funding to promote good governance. In the EU–Egypt Action
Plan, three of the 19 priority areas deal with democratic governance. 78 While the chapter
“enhance political dialogue and reform” subsumes horizontal aspects of democratic governance
such as “democracy and the rule of law” or “human rights and fundamental freedoms”, many
governance-related priority actions are included in the other five chapters of the action plan – for
instance, “promoting transparency” in the “migration, social integration, justice and security”
chapter (European Commission, 2008; European Commission, 2007: 28). However, while the
action plan appears to be an ambitious road map, the CSP 2007–2013 is more restrictive when
it comes to governance, as the low allocation dedicated to this field demonstrates. Nevertheless,
the CSP represents the first time governance was selected as a priority area.
During the period 2007–2010, few projects were approved and little support was dedicated to
good governance. The only EU anti-corruption project in Egypt, which was jointly managed with
the United Nations Office on Drugs and Crime (UNODC) and titled, “Support to Political
Development and Good Governance”, was approved in 2008 for €3 million. However, it only
started in August 2011, when it was also renamed “Supporting Measures to Combat Corruption
and Money Laundering, and to Foster Asset Recovery in Egypt” to include a new component.
Initially, the project was supposed to run for three years, but it was later extended until
December 2015 due to the post-revolution instability, which delayed the full implementation of
the project (Interview UNODC, 2015). However, it can be fairly assumed that the pre-revolution
implementation delay was due to the fact that combatting corruption was not among the 19
priorities outlined in the action plan and therefore not at the top of the EU’s agenda. Indeed,
corruption is only mentioned in reference to the United Nations Convention Against Corruption
(UNCAC) in the subsection “promoting transparency”.
The main components of the EU project implemented by UNODC are enhancing capacity
building within the relevant anti-corruption authorities to better fight corruption and money
laundering and to recover stolen assets; supporting the Government of Egypt in the
development and implementation of a national anti-corruption strategy; supporting the
modernization of the national legislative framework; and raising public awareness about the
negative impact of corruption (UNODC, 2015). Since its implementation, the project’s activities
have included the provision of technical assistance to the government for the implementation of
a national strategy, the training of professionals and NGOS regarding the UNCAC and its review
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The three democratic governance priority areas are “enhance political dialogue and co-operation shared values”,
“enhance the effectiveness of institutions entrusted with strengthening democracy and the rule of law and
consolidate the independent and effective administration of justice” and “promote the protection of human rights
in all its aspects”.
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mechanism, and workshops related to asset recovery and financial investigation (UNODC,
2015).
As part of the support for the implementation of the ENP Action Plan Programme and the
association agreement known as support to the association agreement programme (SAAP),
technical assistance aimed at enhancing the capacity of the Egyptian government to implement
reforms has been provided on a regular basis. TAIEX expert missions introducing Egyptian
institutions to the EU member states’ best practices have been conducted with the Egyptian
Competition Authority in areas such as competition policy and the legal aspects of case handling
or the area of internal audit and control with the Egyptian Banking Authority (European
Commission, 2015c). SIGMA activities intended to contribute to the improvement of public
governance institutions have also been organized. While the areas covered by SIGMA can
include anti-corruption, public procurement, financial control and external audit, the sectors it
covers in Egypt include “legal framework, civil service and justice”. It has undertaken activities in
cooperation with the Central Agency for the Organisation of Administration and the Egyptian
Regulatory Reform and Development Activities (ERRADA), as well as “policy-making” with the
Egyptian Information and Decision Support Centre and the organization of study visits intended
to strengthen the capacities of the Council of Ministers (B&S Europe, 2013: pp 55).
In the area of PFM, the Ministry of Finance requested EU support in implementing PFM reforms
in 2009. The EU and other international donors thus organized a regional seminar entitled
“Expenditure Control and Internal Audit” in 2011 (ACE, 2013: 14; Messali, 2011). As previously
mentioned, the EU also addressed the PFM issue with Egypt in the SBS for Education and
Water. Furthermore, the “Support to Public Administration Reform and Local Development”
project approved in 2011 constituted the first TA project on general PFM reforms. One of its
objectives was “Strengthening PFM to better implement public policies” (ECA, 2013: 22;
European Commission, 2010: 38). However, this project appears not to have been launched
until 2015, and it is not clear whether the PFM component of the project has been preserved
(VNG International, 2015).
Overall, most of the documents related to EU assistance to Egypt over the period 2007–
2013/2014 that address the formulation (i.e. TAPs), implementation (project and programme
midterm reviews), performance and risk monitoring, or actual disbursement of assistance have
largely remained undisclosed. The AFs have provided indicators that have remained vague and,
mostly, unquantified. The data available on the EU’s actual disbursement of its aid to Egypt also
seems to be misleading. The statistical annex of the 2014 EU Joint Communication
“Neighbourhood at the Crossroads: Implementation of the European Neighbourhood Policy in
2013” presents the ENPI allocations from 2007 to 2013. In contrast to most data provided on the
other ENP countries, the document outlines the bilateral allocations to Egypt that have been
programmed and committed under the two NIPs but, surprisingly, adds the specific inter-regional
NIF payments when detailing the actual disbursements (European Commission, 2014a: 51). The
AAP 2015 for Egypt is more promising in that it seems to indicate that the EU has taken note of
the vagueness of its policies for the ENPI 2007–2013. In this document, an indicative logistic
matrix is attached to each activity the EU envisages implementing, distinctly describing
quantified output, outcome, impact indicators and benchmarks. In terms of governance, this
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document also marks an important step in that the EU does not disregard the corruption problem
but explicitly lists it as a “high” risk for all the 2015 AAP interventions (European Commission,
2015). Nevertheless, as discussed in more detail further on in the paper, there has been a
substantial gap between the EU policy documents and the actual implementation of the policies.

III.

EGYPT’S STATE OF GOVERNANCE

Before proceeding further with the analysis of EU assistance to Egypt, it is important to
understand the environment in which the EU has operated. With the merging of the business
and political class, the Mubarak regime allowed for the spread of corruption, which has plagued
the country for decades. This ultimately culminated in the 2011 revolution, and the fight against
corruption became a priority of the subsequent governments. However, in light of recent events
and, to some extent, certain drawbacks in the anti-corruption framework, observers tend to be
cautious about considering the government’s efforts as genuine improvements.

1. Governance Regime
EU–Egypt cooperation was considerably strengthened under the 30-year rule of President Hosni
Mubarak. But it was also during that period that Egypt’s institutions and state services
deteriorated into a highly personalist system of rule that was dominated by clientelism and
patronage. Access to both the political and economic systems was progressively limited to those
with personal ties to the regime.
Relying heavily on the State Security Agency, the president maximized internal security
expenditure at the expense of the military, which was given increased financial autonomy in
exchange (Soliman, 2012: 56). Mubarak’s “you are either with me or against me” governing style
meant that, in practice, the president had the arbitrary power to remove or nominate everyone,
from university deans and heads of newspapers to high-level government officials. He even
transferred the authority of independent institutions to the executive (Osman, 2011: 172).
Furthermore, Mubarak strengthened his ruling National Democratic Party’s (NDP) control over
parliament as a way to secure his re-election and tighten his grip on state institutions. 79 Through
the use of electoral manipulation tactics such as giving voters pre-marked ballots, offering
favours and bribes, and resorting to the State Security Agency or informal “militias of thugs” to
intimidate possible political opponents and opposition sympathizers, the regime’s well-oiled
election-rigging machine enabled the NDP to secure a minimum of three-quarters of the seats in
the People’s Assembly in every parliamentary election (Lesch, 2012: 22; Fahmy, 2012: 359). In
the last parliamentary elections before Mubarak’s fall, the NDP won over 90 per cent of the
seats, a number that contributed to the political disillusionment that fuelled the revolution.
In the aftermath of Sadat’s turn from socialism towards a selective economic opening in the
context of infitah politics in the 1970s, crippling economic debt forced Mubarak to conclude a
standby agreement with the IMF and a structural adjustment loan with the World Bank in 1991.
79

Under the former Constitution of Egypt, the president was indirectly elected. The lower house of the parliament
was in charge of selecting a candidate who was then confirmed by public referendum.
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The resulting waves of privatization further eroded the state’s autonomy. The first wave took
place at the beginning of the 1990s and the second in the early part of this century, when a new
generation of technocrats led by Hosni Mubarak’s youngest son, Gamal, took over the financial
and human resources of the aging NDP (Soliman, 2012: 58). Privatization came at the expense
of public expenditures in sensitive areas such as health and education and benefited not only
Mubarak’s sons but also their trusted business partners, who became monopolists at the helm of
economic empires such as the infrastructure industries of cement and steel (Osman, 2011: 193;
Fahmy, 2012: 363). The rise of the business elite and its infiltration into the political system
culminated in the 2004 appointment of a neo-liberal government headed by Ahmed Nazif, where
all the ministers in charge of economic portfolios, allegedly selected by Gamal Mubarak, were
either business tycoons or relatives of wealthy businessmen close to the Mubaraks (Fahmy
2012: 365). Mubarak’s last decade in power, characterized by unprecedented levels of
corruption and nepotism – together with the outrageously fraudulent 2010 parliamentary
elections – ultimately led to his demise.
The period immediately following the January 2011 revolution and that some have labelled “the
stupidest transition in history” was marked by constant political instability (Lynch, 2012). The first
relatively fair and democratic parliamentary and presidential elections were held in 2011 and
2012. In both cases the Muslim Brotherhood (MB) won the elections, and in both cases the MB
failed to stay in power. After a series of clumsy and controversial political decisions that stirred
up massive popular discontent, Mohamed Morsi was deposed by General Abdel Fattah El-Sisi in
a popularly backed coup d’etat. El-Sisi won the next presidential elections in 2014 after Adly
Mansour’s interim presidential term. The Supreme Constitutional Court of Egypt ruled that the
2011–2012 parliamentary elections dominated by the MB had been unconstitutional, and after
considerable delay, new elections finally took place from October to December 2015.

2. Evolution of Egypt’s anti-corruption legal and institutional
framework
Despite having ratified the UNCAC in 2005, Egypt fell from rank 77 to rank 105 in the
Transparency International Corruption Perception Index between 2004 and 2007 under the
Mubarak regime’s last cabinet (Transparency International, 2004 and 2007). For many
Egyptians, the “ marriage between wealthy businessmen and corrupt politicians in the ruling
party” and the resulting economic policies of the Nazif government ultimately led to state capture
by the governing elite and increased the rich–poor divide (Essam El-Din, 2008). However, grand
corruption has only represented the tip of the iceberg as the same nepotistic patterns pervaded
the lower echelons of the public administration, where recruitment and promotion were not
based on merit but rather on particularistic criteria (Moussa, 2013: 111). For many years, the
Mubarak regime failed to reduce Egypt’s national deficit, and the second wave of privatization,
the inflation tax, and the reprioritization of funding allocations to public agencies particularly
affected the five million state employees (Soliman, 2012: 56). Consequently, petty corruption
became a rampant phenomenon and the use of bribery or wasta (influence through middlemen,
mediation) was necessary to get things done when dealing with state institutions (Fouda, 2010).
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It is in this context that the cabinet passed resolution No.24 in February 2007, thereby placing
the fight against administrative corruption high on the government’s agenda in an attempt to
buttress Egypt’s anti-corruption machinery (OECD, 2009:4). Conventionally, the country’s
institutional anti-corruption framework has been composed of three main bureaucratic oversight
agencies – namely, the Central Auditing Organization (CAO), the Administrative Control
Authority (ACA) and the Administrative Prosecution Authority – as well as the Ombudsman’s
Office. Alongside these institutions, other agencies hold more specific roles. The Illegal Profiting
Apparatus (IPA) is mandated to investigate suspected illegal incomes brought to its attention by
reports from the general public and from private and public employees, and the Money
Laundering Combating Unit is responsible for combating money laundering and terrorist
financing. Following the 2007 resolution, additional institutions and initiatives such as the
Transparency and Integrity Committee were launched in order to devise a common anticorruption strategy and the first Egyptian Corruption Perception Index was created (OECD,
2009: 13). Regarding the legal anti-corruption framework, Egypt also has a large arsenal of
constitutional provisions and laws that stipulate the accountability of high-level officials and the
use of public funds, as well as a range of laws criminalizing bribery and money laundering (Mott,
2010: 14). However, while the country’s institutional and legal anti-corruption frameworks seem
relatively strong, they have largely been ineffective. There is a substantial gap between
legislation and enforcement due to the anti-corruption agencies’ lack of independence and the
absence of real scrutiny (Johnson & Martini, 2012).
Indeed, the anti-corruption institutions have been closely linked to either the president, the prime
minister (PM) or the Ministry of Justice. For instance, the CAO created to monitor the financial
and administrative operations of public employees as well as companies receiving public funding
was placed under the authority of the president in 1988. Its reports were considered confidential
and were only available to the president, the PM and the People’s Assembly (Hassan, 2009:
33). Consequently, it was reported that Mubarak himself was deciding whether high-level
officials would be prosecuted (Lesch, 2012: 28). In the same fashion, the Ombudsman’s Office,
which is the same as the General Prosecutor’s Office, was seen as the defender of the
government as the general prosecutor himself was appointed by the president and was not
under any legal obligation to prosecute the cases brought to him or even to justify their dismissal
(UNDP, 2015; Egyptian Official, 2015). This attests to a widespread lack of accountability and
transparency. Many public bodies had a special budget that could be spent without any
transparency; these infamous “special funds”, and data on corruption-related investigations,
prosecutions, or the enforcement of sanctions remained confidential (Puddephatt, 2012: 13).
Additionally, the legal framework seemed to deter the reporting of corruption cases as no
whistle-blowing protection was in place. Law 2/1977, which established the IPA, imposed fines
and prison sentences for defamation charges if the claims of the people who reported corruption
cases were not verified by investigators (Mott, 2010: 18).
Unsurprisingly, corruption was one of the drivers behind the 2011 revolution, and the recovery of
misappropriated assets was a core concern in the immediate post-Mubarak era. Under Morsi,
some efforts were made to improve Egypt’s legal and institutional anti-corruption frameworks.
The independence of the CAO was entrenched in the “Independent Bodies and Regulatory
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Agencies” section of the 2012 constitution, which also intended to make the National
Coordinating Committee for Combatting Corruption (NCCCC) the overarching anti-corruption
body (Constitution, 2012; Egyptian Official, 2015). However, the laws related to the
independence of the regulatory agencies were not implemented and the article establishing the
anti-corruption commission was removed on the grounds that the president still retained
authority for appointing the heads of independent bodies under the 2014 constitution (article and
constitution). Since his investiture, President Al-Sisi has pledged to make the fight against
corruption one of his top priorities. He has appointed Mohamed Omar Heiba, the former head of
the ACA, as his advisor for anti-corruption affairs (Ahram online, 2015). The NCCCC, which was
created under Mubarak and which developed Egypt’s first National Anti-Corruption Strategy,
made public at the end of 2014 in honour of International Anti-Corruption Day, has been
transferred from the Ministry of Justice to the PM’s cabinet. The non-governmental Partners for
Transparency Foundation (PTF) reported that 22 corruption cases involving state officials
(including ministers) were investigated during the first year of Al-Sisi’s presidency (Daily News,
2015). However, the legal and institutional anti-corruption framework is considered by many to
have stagnated at best, and the PTF has stated that the legal measures undertaken by Al-Sisi
have been “ineffective to counter corruption and minor in comparison to his strong political
speech” (ibid).
Indeed, the lack of accountability and budget transparency has been increasingly criticized.
Egypt’s score in the Open Budget Index between 2010 and 2012 declined from 49 to 13, placing
it among the category of countries that “provide scant information to the public in […] budget
documents”, mainly due to the revolution and the absence of Parliament (Open Budget Survey,
2012). Moreover, in 2014 the cabinet’s approval of an amendment to investment law 8/1997 to
include a clause barring third parties from challenging contracts between investors and the
government has led some to call this amendment “legalised thuggery” (Ahram Online, 2014).
This amended law is considered one of the major post-revolution drawbacks. It closes the door
to CSOs and the public at large and leaves it wide open to corruption since state contracts are
considered to be one of the most corrupt “fields” in Egypt (Egyptian Expert 2015; Egyptian
Lawyer, 2015). Even more alarming is the Arabic version of the National Strategy against
Corruption’s inclusion of the potential establishment of a witness protection unit. While this
appears to be a good measure at first sight, the witness protection unit would be established
within the Ministry of Interior. However, many CSOs have argued that in most whistle-blower
cases, the real threats and the real intimidation the witnesses face usually come from the police;
therefore, the witness protection measures inscribed in the strategy are actually disincentives to
whistle-blowers (Egyptian Expert, 2015).
Public procurement was also significantly altered in 2013 following Mansour’s presidential
decree granting the state the right to “directly award government contracts in cases of
emergency” (El Dahshan, 2014). What was supposed to be the exception became the norm and
allowed the military to progressively take control of the bidding process for major public
procurements. Between September and November 2013 the army was awarded EGP 7 billion
worth of government contracts (Marshall, 2015:1). Consequently, the military emerged as a
more important actor in the civilian economic sphere, and particularly in the infrastructure sector,
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where a call for tenders process is now virtually absent (European Diplomat, 2015). This pattern
has also been the case for international procurement, as exemplified by the €10 billion worth of
deals and the Memorandum of Understanding to expand Egypt’s electricity network. CSOs are
criticizing the government’s lack of transparency. As an Egyptian Expert (2015) stated, “Any
public procurement should be done following a transparent process, but this would take from the
state the political power it gains from actually controlling how to distribute the economic
privileges”.
Despite the recent efforts to address corruption, the current president is under close scrutiny and
has faced many challenges in the recent months. A report published in Foreign Policy last June
accused President Al-Sisi of using the fight against corruption as a means to mask the problem.
The authors of the report claim that many anti-corruption bodies represented in the NCCC have
been involved in corrupt acts – for instance, the ACA, which turned a blind eye to thousands of
Egyptian officials’ hidden accounts, which it was administering – or are being investigated by
Hisham Geneina, the chief auditor and head of the CAO (Manek, Hodge, 2015). Less than two
weeks after the publication of the report, another blow to the fight against corruption came in the
form of a presidential decree granting the president the power to remove the heads of
supervisory bodies, among them the head of the CAO. This decree is assumed to have been
orchestrated by the current minister of justice, Ahmed Al-Zend, in response to Geneina filing a
corruption case implicating Al-Zend when he was the head of the Judges Club (Egyptian
Streets, 2015). In September, the minister of agriculture, Salah Helal, allegedly resigned on the
orders of President Al Sisi and was arrested on corruption charges immediately thereafter. Few
days later, in the midst of this new corruption scandal, PM Ibrahim Mahlab delivered the
government’s resignation. This new twist is a significant development in the fight against
corruption, explained an Egyptian official:
With rumours about six ministers who may be asked about their attitude while in
office, a minister dragged out of the cabinet because of corruption is a big thing in
Egypt. However, will that be one as a scapegoat or will it be a policy? That is yet
to be seen. (Egyptian Official, 2015)
The fight against corruption in Egypt has been highly publicized since 2011, and the postrevolution governments have placed a premium, at least rhetorically, on the issue. This may
explain why some of the main international governance indicators suggest that the situation in
Egypt has improved in the last few years, especially in 2014 (Table 4).

Table 13 Governance indicators for Egypt, 2007 - 2014
INDEXES

2007

2008

2009

2010

2011

2012

2013

2014

Transparency
International Corruption
Perceptions Index (out of
10)

Rank

Rank

Rank

Rank

Rank

Rank

Rank

Rank

114

94

119
105

115

Score

118
98

112

Score

112

Score

Score
2.8

2.8

Score

Score

3.1

2.9

Score

Score

3.2

3.7

3.2

2.9

World Bank Governance
Control of Corruption
(percentile rank out of
100)

29

27

41

34

28

33

32

32

Bertelsmann
Transformation Index
(BTI)(out of 10)

n/a

4.29

n/a

4.82

n/a

4.1

n/a

5.08

Freedom House:
Freedom in the World
Survey (1= best; 7=
worst)

5.5 (not
free)

5.5 (not
free)

5.5 (not
free)

5.5 (not
free)

5.5 (not
free)

5.0
(parlty
free)

5.5 (not
free)

5.5 (not
Free)

Open Budget Index (0–
20= Scant or None; 80–
80
100 = Extensive)

n/a

43

n/a

49

n/a

13

n/a

n/a

(some)

(some)

(scant)

Sources: Transparency International (2015); World Bank (2015); Bertelsmann Stiftung, BTI
(2014); Freedom House (2015); Open Budget Survey.
The launch of the National Anti-Corruption Strategy may have contributed to boosting Egypt’s
governance scores and rankings. However, in its 2014 country progress report (CPR), published
in March 2015, the EU, which in principle was supposed to support the draft of the national
strategy through its anti-corruption project, stated “there were no tangible developments in the
fight against corruption or in reforming the judiciary” (European Commission, 2015: 3).

IV.

DETAILED DIAGNOSIS

With its overly ambitious road map, the EU has failed to achieve the objectives set in the action
plan. The “softly softly” approach, which has seen the EU be too flexible on tying its aid to
reforms, either in the formulation, implementation or even monitoring, has proven to be
ineffective. The EU’s lack of visibility as a governance promoter furthered Brussels’ lack of
impact on governance reforms in Egypt.
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Egypt obtained a score of 16 in the last Open Budget Survey, which was published in September 2015, and the
International Budget Partnership considers the situation to be largely the same as it was in 2013.
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1. A disconnect between aid conditionality and governance reforms
On paper, the importance the EU assigns to governance has without a doubt been upgraded.
Since 2007 it has become a priority area rather than just an issue to be discussed within the
political dialogue. Yet, as Techau rightly observes, “it is a natural part of EU external policy to
overshoot on rhetoric and then scramble to put the necessary internal reforms in place to meet
it” (Techau, 2014).
The comparison of the EU–Egypt Action Plan to the NIPs shows that the policy objectives have
been watered down, therefore undermining the normative rhetoric of the ENP agenda, especially
in the field of governance (Bauer, 2011b). The slow and considerably limited implementation of
governance reforms and projects further evidences the gap between the EU’s stated objectives
and its actual impact. Former ambassador Franco recalls the negotiations on the reform of the
subsidies system for the Energy SPSP, for which the EU pleaded very strongly,
we were unable to put in clear binding wording on this issue so we put in something that
was more ‘wishy washy’. In the end you can always say yes it fulfilled the conditions. In
the end of the negotiations the conditions were so watered down that of course it didn’t
really have an impact. (Franco, 2015)
While the EU has demonstrated a clear reluctance to apply negative conditionality and to
impose sanctions on its partners, the ENP’s shift to positive conditionality has not prompted
Brussels to rigorously condition its assistance to Egypt. The 2013 European Court of Auditors’
(ECA) report on “EU cooperation with Egypt in the field of governance” found that EU’s aid to the
country was “well-intentioned but ineffective” (European Court of Auditors, 2013a)
In this highly critical report, which focused on two fundamental aspects of governance – namely,
human rights and democracy and public finance management and the fight against corruption,
the ECA particularly blames the EU for its handling of SBS and the soft application of
conditionality:
The satisfactory overall implementation of PFM reforms is a general condition for budget
support. However, the Commission did not establish clear criteria in terms of annual
reform milestones and benchmarks for monitoring and assessing what constituted an
adequate pace of reform and continued to disburse budget support despite the slow
implementation of reforms. (European Court of Auditors, 2013b: 22)
The report also pointed out that other EU budget support programmes in other ENP countries
included specific conditions on corruption. This was not the case for Egypt, despite the country’s
serious problems in this area (European Court of Auditors, 2013: 23).
Even though the EU has not approved any new SBS programme for Egypt since 2012, it has not
generally invested much effort in making its aid conditional on improved governance, let alone
fighting corruption. According to a European policy advisor, Egypt is now merely seen as a lost
case in terms of governance:
There were hopes that things would change, but now people in the EU have lost their
illusions. If anything has changed in the last two years it is the position of the EU itself.
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Instead of being critical and trying to change things with the leverage we have, we don’t
do it anymore, so the line from Brussels is just support Sisi against terrorism and
sometimes provide a little press release about human rights and that’s all. (Koert Debeuf,
2015)
However, while the EU has not demonstrated a genuine willingness to push for governance
reform, it is also important not to downplay the unstable post-revolution sociopolitical
environment in which the EU is operating as well as the Egyptian government’s degree of (non)compliance with the EU’s approach when assessing the (in)effectiveness of the latter’s
assistance to Egypt.

2. Factors behind the EU’s lack of impact on governance in Egypt
2.1 The failure of the conditional approach
The EU’s apparent non-conditioning of aid to Egypt can be explained, first, by the fact that the
Egyptian partners have always resisted the EU’s approach, to the point where some observers
have talked about Egypt’s aversion to political conditionality (Emerson et al., 2007: 10). This is
reflected in the length of the negotiations on the action plan.
From an EU perspective, Egypt is one of the hardest countries to deal with in the entire
neighbourhood. This applies in particular to the Egyptian counterparts in the Ministry of Foreign
Affairs. Since the Nasser era, they have accumulated an excellent understanding of global
political balances and are well-trained and very efficient at brokering every detail of the
agreements to maximize the benefits for Egypt (Koert Debeuf, 2015; European diplomat, 2015).
From an Egyptian perspective, if the ENP is a tailor-made approach, then every clause of an
agreement has to be tailored and jointly agreed upon according to the situation of the recipient
country. This view was indeed confirmed by the lengthy EU–Egypt Action Plan negotiations,
which saw the Egyptians come with a comparative table of the other action plans, article by
article, that had already been signed by other ENP South countries (Egyptian Official, 2015).
“Some countries signed almost carte blanche to everything the EU wanted”, explained an
Egyptian official, “but Israel was by far the toughest, so in comparison why should we have
lowered our standards?” (Egyptian Official, 2015). The two points of contention responsible for
the delay in the adoption of the action plan were a sensitive reference to a subcommittee for
individual human rights cases and the EU’s opposition to the inclusion of “non-proliferation” in a
provision on disarmament because it would have involved Israel (Wolff, 2009:108; Egyptian
Official, 2015). Referring to the subcommittee, an Egyptian diplomat said it was a mistake on
part of the EU that allowed Israel to refuse the establishment of a human rights subcommittee,
which “gave ample reasons to the Arab countries to resist as well” (Wolf, 2009: 108). Other
Egyptians working on EU–Egypt cooperation also explained, “we do not like when something is
imposed on us, even if it is good, we keep resisting it”, and this attitude was confirmed by
Egypt’s non-paper to the EU on the draft of the new action plan, in which Egypt implicitly
requests that it be treated as an equal (Egyptian Official, 2015; European Diplomat, 2015).
115

Hence, a first obstacle to the EU’s impact on governance is the resistance of the Egyptian
partners to the conditional approach. This often leads the EU to abandon political conditionality
in the face of this resistance. Former ambassador Franco explained that when the EU seeks to
implement political conditionality, Egypt often plays the threatening card of terrorism. Its
government representatives once told him,
In the EU, you are always blaming us for having restrictive laws on imprisonment and
arresting people and so on and so forth that are much stricter than the ones you have
in Europe, but we cannot do otherwise because if you want us to allow the
fundamentalists, Salafi and the MB to run all over the place then you will see what
you get in a couple of years: you will have to deal with the problems yourselves in
Europe if you do not let us apply much stricter laws that do not respect the rights of
the citizens like you do in Europe. (Franco, 2015)
Another factor is the fact that the EU does not really offer its Egyptian counterparts any
incentives to introduce governance reforms. Indeed, while Egypt is the third-largest recipient of
the ENP funds after Morocco and Palestine, the average funds per capita per year over the
period 2007–2010 were €1.80, one of the lowest amounts in the “Neighbourhood” (Tocci,
Cassarino, 2011:14). Even more striking, only €90 million of the €1,007 million ENPI allocation to
Egypt, less than 9 per cent, was dedicated to democratic governance reforms. This number not
only undermines the credibility of the EU and its willingness to induce change in governance but
also explains the Egyptian side’s resistance to conditionality given the political cost of
introducing governance reforms versus the financial rewards offered by the EU.
More generally, the same goes for budget support. Unlike other countries in West Africa, where
the European Development Fund sometimes finances up to 40 per cent of the budget, the EU’s
contribution to Egypt is well below 1 per cent of the country’s GDP (European Official, 2015).
The Egyptian government is happy to receive the money, but the EU does not have a critical
mass that would buy any reform. As a European official stated,
the officials who manage the programmes are aware of this and that is why, if they
want to clean their budget sheets at the end of the year and spend the money, they,
the delegation and Brussels will be flexible in the application of their own
conditionality because they do not want too many complications and difficult
discussions. So the money is just given whatever has happened. (European Official,
2015)
The European External Action Service (EEAS) is far from unanimous about budget support.
Moreover, there has been an ongoing debate in the European Parliament (EP) about budget aid
and budget systems. Budget support is considered problematic when it comes to transparency,
the protection of the EU’s financial interests and financing (European Official, 2015).
Consequently, the EP is opposed to SBS because it believes the “Commission is throwing the
EU money out of the window” (European Official, 2015).
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2.2 The negligible effectiveness of the EU’s different types of financial
assistance
The potential differences in effectiveness for inducing change between the types of
conditionality, ODA, and the GF in the case of Egypt is difficult to analyse, since the EU does not
seem to have had any impact.
In practice, the application of conditionality varies according to type. For project-related
conditionality, no departure from the procedural rules is permitted and a country cannot refuse
the conditionality. The money can only be spent according to a specific set of regulations. In
many cases, the conditionality of sector economic policy is open for discussion because it
involves a transfer of ownership and it is the recipient country’s sovereign policy. Finally, political
conditionality is further down the line and the government usually considers it “none of the EU’s
business” to impose conditionality on its politics (Franco, 2015). As previously mentioned, the
EU has never applied negative conditionality; nor has it really enforced positive conditionality.
As regards the GF, the first and only Southern Mediterranean country to have benefited from this
allocation was Morocco (European Commission, 2007c: 10). The exact reasons why Egypt has
not received this allocation have not been explained. The absence of quantifiable benchmarks
alongside loosely defined indicators measuring “relative rather than absolute levels of progress”
do not help in understanding the selection criteria for recipients (European Commission, 2008).
In the 2008 non-paper on the “principles of the implementation of a GF under ENPI”, the
Commission seems to justify the absence of clarity by underlining the reluctance of some
partners “to establish ENP Action Plans precisely because of the conditionality aspects that
these entail”, stating that “in communicating decisions relating to GF, it will be essential to
concentrate on the achievements of the best performers” (European Commission, 2008: 4).
According to Kausch, the draft version of the non-paper further stated, “it will be essential to
avoid any sense of castigation of partners whose performance has not warranted increased
allocations, concentrating solely on applauding the achievements of the best performers”
(Kausch, 2008: 21). This approach seems to have evolved in the European Neighbourhood
Instrument (ENI) for 2014–2020. According to the Commission, for programmes that reward
recipient countries for political performance, the progress assessment “needs to be accurate and
clearly linked to agreed reform objectives” and ensure that “criteria determining whether or not a
country will be rewarded are clear and transparent, and partner countries are fully aware of
them” (European Union, 2014b: 67).
Yet the reviewed approach may not necessarily constitute an incentive for the Egyptian
government. An Egyptian expert on governance reforms stated that Egypt, unlike Morocco or
Tunisia, is not as dependent on the EU as other ENP countries and will certainly not compete
(Egyptian Expert, 2015). Moreover, the rewards offered by the GF do not appear to have been
reassessed. An EU official explained that, generally, this type of reward is created in Brussels for
a Brussels audience such as the EP, the Council or European public opinion and that it “is very
possible that the GF was created to please the EP that asked for more intervention in
governance. If the procedures lack clarity in regards to the way the money will be spent or if the
recipient countries are not interested, nothing happens” (European Official, 2015).
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2.3 The EU’s provision of technical assistance: a mixed record
Under the ENPI financial assistance track, TA is provided through the Twinning, TAIEX and
SIGMA capacity-building instruments in the form of expert missions, study visits or workshops
that expose the beneficiaries to EU best practices and standards (EL Molla, 2009: 9). However,
this type of assistance is predominantly demand-driven, and the main TA beneficiaries are
government officials and civil servants.
Hence, TA is fairly elitist and top-down and does not necessarily reach civil society. Within the
ENP, the EU can only work with non-state actors when it has the recipient country’s approval.
This has resulted in the EU mainly funding government-operated non-governmental
organizations (GONGOs) where approval has been easier to get.
For instance, the project “Supporting Measures to Combat Corruption and Money Laundering,
and to Foster Asset Recovery in Egypt”, undertaken in cooperation with the UN, has included
one workshop on the UNCAC review mechanism, which was held in 2013 with the government
and non-governmental organizations (NGOs), both of which presented a review (UNODC,
2015). The following year, the work with CSOs was delayed because the government did not
agree on the focal point of the national project. This delay was therefore due to the fact that, in
order to work with these entities, UNODC needed to have the government counterpart present
(UNODC, 2015). The independent midterm evaluation of the project, released in early 2014,
underlines the project’s main weaknesses, which include the lack of direct involvement of civil
society, even though the role and engagement of CSOs was highlighted as a priority in the
project’s action plan (UNODC, 2014).
While other instruments such as the EIDHR or the newly created Civil Society Facility can assist
CSOs, their support is financial and their funds limited. Moreover, the barriers imposed on
NGOs have become harsher since 2014, with additional restrictions added to the infamous Law
No. 84 of 2002 on NGOs that now literally ban foreign funding. 81
Given the political context, TA provided by the EU is unlikely to affect the capacity of nongovernmental local actors. Earlier this year, the president passed new counterterrorism laws that
could potentially be used to ban CSOs and therefore prevent them from benefitting from EU
assistance (The International Centre for Not-for-profit Law, 2015). Additionally, since 2011
Egyptian officials have become increasingly wary of foreign influence and interference in Egypt’s
domestic affairs. According to an Egyptian ministerial official, “SIGMA activities focus on
governance, transparency and public procurement, and these sectors have problems now
because of the security issues and the situation we are going through. They are afraid to invite
someone and give him the documents and let him know everything about deals. This is
somehow related to SIGMA” (Egyptian Official, 2015). Indeed, the number of SIGMA activities
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In September 2014, the Penal Code was amended to include a maximum penalty of life imprisonment (or even
the death penalty in times of war or in cases of support to terrorism) “for anyone who works for or receives any
funds or support from local and international organizations ‘with the intention of committing acts harmful to
national interest (…) or acts that breach the country’s independence, or unity, or territorial integrity, or committing
attacks that disrupt public security or safety’” (Naje, 2014).
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decreased from ten operations over the period 2007–2010 to three between 2011 and 2013
(European Commission, 2014a: 87).
The impact of the EU’s technical assistance on the governmental beneficiaries is also
questionable. While some TAIEX activities have focused on capacity building within important
institutions that can contribute, even indirectly, to the fight against corruption, they constitute
short-term interventions with a limited number of beneficiaries. The EU has, at times, been slow
in supporting the Egyptian institutions. As previously mentioned, the Ministry of Finance asked
for EU assistance in the implementation of PFM reforms in 2009. However, it was only two years
later that a regional seminar on the issue took place, the main organizer of which appears to
have been the Middle East Regional Technical Assistance Centre of the IMF, in collaboration
with, among other international donors, the EU. The education SBS programme that included
technical assistance for PFM with the PETS was deemed a success. The Egyptians were very
happy and other ministries were interested, but there was no follow-up and the EU did not
undertake any further concrete measures. The exercise was later considered by the Egyptians
as only another EU procedural requirement for receiving the second tranche of funds allocated
to the education SBS (Egyptian expert, 2015).
The EU anti-corruption project managed by UNODC has also been criticized by the Egyptian
stakeholders. One of the four expected outcomes of the project was support for the Egyptian
government in the development and implementation of a national anti-corruption strategy.
However, after a few unsuccessful meetings between UNODC and the Egyptian counterparts,
the Egyptians refused to accept any funding for the development of the strategy on the grounds
that UNODC was pushing its own agenda and imposing priorities at a time when the various
anti-corruption bodies and ministries involved in the project could not agree internally on their
own priorities (Egyptian Official, 2015). The second problem related to the different workshops
held, where the same people were giving presentations and the same people were being
trained. Some Egyptian officials complained about the lecturers’ lack of expertise:
UNODC sometimes has yearly contracts with lecturers and it picks those people and we
often know more than them about the problems (corruption). Sometimes they are
academics, but when you are a practitioner you need to learn lessons from another
practitioner’s system, especially for the major issue of asset recovery. You do not need
someone who has been out of service for ten years or an academic who knows nothing
about the procedures except from the books. (Egyptian Official, 2015)
Finally, the Egyptians deplored the money wasted in holding the workshops at five-star hotels –
despite the fact that they had offered to hold the events at the NCCCC’s headquarters or in fully
equipped institutions such as the ACA Centre for Studies (Egyptian Official, 2015).

3. The EU’s performance assessment: Thorough monitoring or
cosmetic exercise?
The EU’s assessment of progress seems to have been rather subjective and, at times, ad hoc.
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Overall, the EU’s assessment of progress is inconsistent across ENP countries. Kratochvil has
highlighted some of these incoherencies by comparing the Commission’s 2008 progress reports
for Ukraine, at the time considered one of the top-four ENP best performers, and Egypt. After
counting negative references to lack of progress, Kratchovil notes that there were 17 such
references in Ukraine’s CPR and only one in Egypt’s (Kratchovil, 2009: 15).
In the case of the Egyptian SBS programmes and projects, both the performance indicators and
the expected outcomes are described in the NIPs with very lofty terms, but with no clear
benchmarks – for instance, “higher efficiency in delivery of transport services to passengers and
freight” and “higher standards and performance of transport and improved infrastructure” for the
transport programme (European Union, 2007: 37). The AFs, which describe the programmes in
more detail, show that the EU has adopted a more functional approach with, in very few cases,
the inclusion of quantified indicators. Therefore, one of the flaws of the EU’s assessment of
progress lies in the fact that too often the indicators used cannot be linked to the potential impact
of a reform. As Mungiu-Pippidi has observed for the accession countries in Central Europe,
Egypt also seems to be evaluated based on the number of activities undertaken rather than on
their real effectiveness or impact on reform implementation (Mungiu-Pippidi, 2008: 17).
Furthermore, a 2013 evaluation of the SIGMA activities for the ENP region has shown that there
was no formal process at the EEAS level to assess the SIGMA and that, for Egypt, “feedback on
SIGMA is provided only occasionally, depending on the meetings with line beneficiaries” (B&S
Europe, 2014: 57-58).
It is even more difficult to evaluate the impact of the EU given that the monitoring is based on
reports by the Egyptian ministries in charge of the implementation according to the transfer-ofownership principle for SBS programmes. The accuracy of these reports is dubious, since Egypt
exhibits internal monitoring problems as a result of general mistrust and a lack of coordination,
sometimes within the same institution. According to an Egyptian official, monitoring has always
been a problem in Egypt because people are reticent to publish reports and statistics out of fear
these would underline the internal flaws of their departments and could be used against them.
More broadly, they consider disclosure of information and reporting to be a matter of security,
especially when it comes to corruption. This issue has, to a certain extent, prevented the
NCCCC from becoming the overarching anti-corruption body (Egyptian Official, 2015) and
explains the weakness of the EU monitoring process:
Monitoring is difficult, because if you are an EU official coming and asking me, as an
Egyptian official, questions about so many details, I will give you what I want to give you.
Even if you ask the questions ten times in different ways, I will only give you the
information I want to give you (…) Unfortunately it all goes through reports and they (the
EU) do not make more effort to see whether what is in the report is what happens on the
ground or not. (Egyptian Official, 2015)
In fact, the EU’s appraisal of progress in the implementation of the EU–Egypt Action Plan seems
to have been principally focused on the two partners’ bilateral economic cooperation, at least
until the revolution. Voicing only mild criticism regarding Egypt’s commitment to political reform,
the pre-revolution Country Progress Reports consider the overall implementation of the action
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plan “encouraging”, with good progress in trade and economic reform and Egypt an “important”,
“major” or “key” trading partner. The period 2004/2005 to 2010/2011 is considered to represent a
“legal revolution” in the Egyptian economic and financial system and a big development in trade
and foreign direct investment (FDI) from the EU to Egypt (Egyptian Official, 2015; Franco, 2015).
From an EU perspective, pre-revolution EU–Egypt relations were deemed very good at the
economic level due to Nazif’s highly business-oriented cabinet, which attempted to modernize
the Egyptian economy and made it more attractive to foreign investors. As Franco explained,
Youssef Boutros Ghali was a very effective Minister of Finance who wanted to modernize
financial management, and we supported him by introducing PFM techniques in all the
ministries. This is perhaps the only condition in our budget support programmes that had
any impact because the different ministries had to sign up to work with the MoF and
introduce PFM techniques in order to receive SBS. (Franco, 2015)
Ironically, just months before the revolution, total EU–Egypt bilateral trade reached its highest
level ever (€22,309 million), at the same time that an EU-funded opinion survey found that 84
per cent of Egyptians considered fighting corruption a major challenge for their country. Both
Nazif and Boutros Ghali were later found guilty on corruption charges (European Commission,
2015; ENPI Info Centre, 2011, Bassiouni, 2012).
Additionally, the EU has often been criticized for substantially diluting its progress reports and
their assessment of the political and human rights situation. A case in point is the 2009 progress
report, in which the Commission stated that despite remaining concerns on the implementation
of democracy and human rights reforms, the government seemed “increasingly convinced of the
need to tackle governance issues as part of its domestic reform agenda” (European
Commission, 2009:2). CSOs condemned the EU for “presenting significant gains on human
rights issues without explaining the very negative bigger picture and making no reference to
explicit civil society views”; some of them thus turned down opportunities for consultation on
progress in the subsequent years (Balfour, 2011:10).
As shown by the disillusionment of some EU officials within the EEAS and the parliament’s
opposition to SBS, it can be easily deduced that the EU’s impact assessment has been minimal,
if it has taken place at all, and that the indicators and benchmarks have only been bureaucratic
formalities.

4. The subsidiary role of the EU in altering Egypt’s governmentcitizen accountability relationship
The EU appears to have placed a premium on “political dialogue over political reform” and
moderated its criticisms of the lack of progress in reform implementation. This was done to the
detriment of transparency and accountability, as the content of the political dialogues usually
remains behind closed doors, which further exemplifies the highly top-down approach the EU
has adopted in its cooperation with Egypt. The action plan was not discussed with any nongovernmental political actors or CSOs, and not a single SBS programme was accompanied by
funding for CSOs to develop their role in monitoring the national budget (Lazarou et al., 2013:
181; European Court of Auditors, 2013b: 22).
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The EU’s slow response to the Egyptian Revolution itself has also been interpreted as a lack of
support for the Egyptian people. Its initial reaction was to urge Mubarak to stop the violence
against protesters and engage in democratic reforms. It only began calling for his resignation a
week before he stepped down (Isaac, 2012:8; Aydin, 2012: 239).
Subsequently, the EU issued three important communications: “A partnership for democracy and
shared prosperity with the Southern Mediterranean”, “A new response to a changing
neighbourhood”, and “An agenda for change”. They focused on thoroughly reviewing the ENP
by strengthening conditionality, engaging more with civil society, and offering a “more attractive
package of incentives” for those partners who engage in “deep democracy” (Balfour, 2012: 21).
The EU also launched the SPRING programme, which focused on achieving reforms in the
fields of democratic transformation and institution building in support of, among other things, “the
fight against corruption” and “a more efficient, integrated, transparent and accountable public
administration” (European Commission, 2011c: 5). All three of the above-mentioned
communications and the SPRING programme have placed an emphasis on the fight against
corruption and accountability. While the €90 million SPRING allocation to Egypt does not tackle
corruption, one of the components of the programme does involve civil society and could lead to
some improvement in local governance. 82 However, as of July 2015, the SPRING allocation to
Egypt has still not been disbursed, and the civil society component is slated to receive only €10
million of the programme’s €90million.
The EU’s post-January 2011 commitment to expand its support to CSOs and “increase their
ability to monitor reform and participate effectively in policy dialogues” was, however,
undermined by the fact that CSO representatives were ultimately denied participation in the main
meeting of the 2012 EU–Egypt Task Force (European Commission, 2011b: 6; Pinfari, 2013:
462).
While some CSOs who have been exposed to the work of the EU are disappointed with the EU’s
passive engagement with civil society, other observers note that the average Egyptian citizen
does not know anything about the EU’s work in Egypt, while everyone in the streets knows
about USAID in terms of governance (Egyptian Official, 2015). This sentiment was echoed by
Debeuf:
the visibility of what we are doing, compared for instance with USAID, is zero. Even me as let’s
say an insider, I do not really have an idea so of course the average Egyptian thinks that the EU is
doing nothing at all. And that’s also a problem because if they think you do nothing then they also
do not expect anything and then your impact is zero on the political level. (Debeuf, 2015)

The latest EU Neighbourhood barometer on the perceptions of the EU confirms this trend. Even
though democracy is the most mentioned area in which Egypt benefits from EU policies (18 per
cent), most Egyptian respondents are, paradoxically, not sure how to describe the relations
between the EU and Egypt (65 per cent) or are not aware of the EU’s financial support for
cooperation (11 per cent “yes”). One-third of Egyptian respondents tend not to trust the EU (29
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The Programme for Egypt includes €60 million to enhance children’s, and particularly girls’ access to education
and to fight child labour, €20 million to upgrade informal areas in Greater Cairo, and €10 million to support civil
society in socio-economic interventions at large in the most deprived areas of Egypt (action fiche).
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per cent) or “do not know” (55 per cent) (TNS Opinion, 2015: 30-48). Overall, Egyptians are the
least informed respondents in the entire Neighbourhood with regard to the EU, with the highest
percentage of “don’t know” answers, thus rendering the “democracy” answer meaningless.

5. Very little enthusiasm in tackling Egypt’s corruption problem
Until the Arab uprisings, the EU’s anti-corruption rhetoric had been far from outstanding in Egypt,
where the issue was not even included in the 19 priorities of the action plan (Martini, 2012: 6).
More disconcerting is the fact that the EU did not implement any specific corruption oversight,
monitoring or evaluation mechanism. There also seems to be a lack of specific PFM reform
policies that could have improved Egypt’s financial accountability and integrity, especially given
that SBS is the aid modality that is the most prone to corruption (Chêne, 2008:1). In the 2011
communication entitled “The future approach to EU budget support to third countries”, which
introduced budget transparency and oversight as an additional eligibility criterion, the EC asserts
that it “will strengthen its risk management framework for EU budget support” by “closely
monitoring progress in the fight against corruption and fraud with a view to ensuring sustainable
development benefits” and that budget support will “contribute to the fight against corruption and
crimes involving fraud” (European Commission, 2011: 3-4). In this regard, the ECA made four
recommendations to the Commission and the EEAS, which included “placing more emphasis on
PFM and the fight against corruption in the new Action Plan”, “establishing an Association
Agreement sub-committee specifically devoted to PFM and the fight against corruption”,
“supporting Egypt in the implementation of the IMF roadmap”, and strengthening the
management of budget support by carrying out a review whereby eligibility criteria such as
transparency and oversight of the budget and “tackling seriously the issue of corruption should
be strictly applied” (ECA, 2013: 31-32). Interestingly, the Commission and the EEAS accepted
most of the recommendations but rejected the most concrete one – namely, the creation of a
PFM and anti-corruption subcommittee – stating that they would, however, “continue to suggest
the inclusion of PFM issues on the agenda of the informal Economic Dialogue where it would be
and still is appropriate” (ibid: 52).
The attitude of the Commission and EEAS is at times at cross purposes with the stated objective
of reinforcing transparency and accountability on budget spending. And while they do indeed
operate in a difficult political environment, it is reasonable to question their willingness to act.
Other external actors such as Switzerland, which operate in the same political environment,
engaged in a mutual legal assistance process with and at the request of the Egyptian authorities
in order to recover the Mubaraks’ assets. Within asset recovery processes, Switzerland makes
the involvement of CSOs within the requesting state a condition for its assistance. In the case of
Egypt, the stakeholders are the Egyptian Ministry of Justice and the Egyptian Initiative for
Personal Rights (EIPR), and the latter has participated in the societal dialogue (Egyptian Expert,
2015).
In most cases, the EU fails in its efforts towards transparency in the SBS or project
implementation. Indeed, while the EU should “publish relevant information on budget support
financing agreements and performance reviews (including disbursement conditions and
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assessments in agreement with the partner country)” in order to promote “mutual accountability
and transparency” and enhance “the visibility of its support”, the information is provided in dribs
and drabs (European Commission, 2012: 57). Thus, it is extremely difficult to track the
implementation of the SBS and projects, and the technical and administrative provisions that
detail the conditions linked to the disbursement of the allocations are, in principle, available to
the public but are not published with the annual action programmes and the action fiches.
Even more problematic, in a country where corruption is pervasive, is the question of whether
the EU funds have effectively reached the intended recipients for their intended purpose. Last
year, an investigation conducted by the Illicit Finance Journalism Programme found that the
2012 EIB loan to an Egyptian Company, Qalaa Holdings, was flowing to off-shore tax havens
despite the EIB’s key principle of preventing tax avoidance and money laundering and its
“general prohibition on investments linked to non-compliant jurisdictions, except in limited
circumstances” (Turner, 2014). While this is not a corruption case and there is no evidence
suggesting that Qalaa Holdings is involved in illegal activities, this example attests of the
looseness of the EIB’s policies and the lack of transparency in the way its publically financed
investments are managed (ibid). No corruption cases involving the Commission’s money have
been reported either. Yet the recent corruption case involving the minister of agriculture along
with ministry officials and businessmen is alarming given that the EU had two decentralized
projects, amounting to €32 million, planned for 2009 and 2011 for which the Ministry of
Agriculture and Land Reclamation was the main recipient. 83 Finally, the recent case of Mariam
Malak, a top student who scored zero on all her final high school examinations, was highly
publicized. Her lawyers argued that her papers had been swapped with those of the child of an
influential person and she quickly became an anti-corruption figure (The Guardian, 2015). While
the case has been dismissed, it further undermines the impact of the EU, whose biggest SBS
programme was for education and included the “revamping of the whole examination system,
from primary grade 4 up to admission to university”.

V.

CONCLUSION

The EU’s assistance to Egypt best exemplifies the limits of EU foreign policy and its highly
bureaucratic nature. In practice, governance reforms have not made it to the top of the EU’s
agenda. Moreover, the Egyptian partners’ well-known resistance to conditionality combined with
the EU’s soft application of this principle and the absence of tangible financial rewards – such as
the Governance Facility, considered merely window dressing – has raised questions about the
EU’s credibility. Following its slow reaction to the 2011 revolution, the EU’s rhetorical enthusiasm
for bringing about change in the region and adopting a new approach contrasted with its actions,
which did not substantially depart from the planned NIP for 2011–2013. While the constant
political instability in the country has been a major impediment, the financial rewards provided by
83

The two projects were “Support to Rural Development ENPI/2009/020-493”, for which the MoALR is the main
recipient and is in charge of submitting regular reports on the implementation of the project to the Commission,
and “Support to Agricultural SMEs” for which the MoALR is responsible for the management of the Agriculture and
Research Development Fund.
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the EU have remained extremely low, especially compared to those from other external actors –
for instance, the Gulf countries, which have provided billions to Egypt without conditions. As an
Egyptian official notes, “If there is a lot of competition, you are supposed to attract a customer
and you need to have a competitive edge. If I am a monopolist I can do whatever, but as long as
I do not have the monopoly, it does not make any sense to impose conditions; conditionality will
have the opposite effect and your customer will go for your competitors” (Egyptian official, 2015).
The lack of funding is, however, a disputed argument, as the greatest amount of FDI for Egypt
over the past decades has originated from the EU, with member states such as the United
Kingdom or France being among the most important sources. An Egyptian lawyer contends that
Europe has considerable leverage, as “the government is seeking to bring the Europeans on
board onto projects. These are the major players and the major investors, so you know it is a
priority to maintain good relations and facilitate trade. Whether they are willing to use that
leverage is a different story” (Egyptian Lawyer, 2015).
According to some EU officials, it is misleading to assess the importance of the EU activities
based on a breakdown of the ENP allocations. While SBS programmes received more funding
than projects, an EU official explained, “in order to spend the money we had to do budget
support” (EU Official, 2015). SBS has been implemented in Egypt with little conviction and even
less impact. The Egyptians therefore feel that the EU policies are short-sighted and that
Brussels should have a long-term strategy that takes into consideration the changes and learns
lessons instead of starting from scratch with every new financial cycle (Egyptian expert, 2015).
Both sides view technical assistance as the most efficient way to assist Egypt. An Egyptian
official asserts that technical assistance undertaken “in a practical manner rather than just
theories in workshops” and smaller scale projects would be more beneficial than the reform
programmes with extensive funding where nothing is achieved (Egyptian Official, 2015). In the
field of education, some have suggested that, instead of providing budget support, the EU could
have a stronger impact and increase its visibility for the same amount of money by offering more
exchange programmes and building European schools in Egypt that are financially accessible to
everyone (Debeuf, 2015). Another problem with SBS is the EU’s loose performance assessment
of the programmes based on monitoring reports delivered by the various Egyptian ministries
concerned. An Egyptian official (2015) stated, “it is pointless to conduct impact assessment in
the current environment when officials are not trained and there is a lack of detailed information
required for this exercise: that is why we need more technical assistance and training in public
administration”. Former ambassador Franco also stated that “a little money well used is more
effective than a lot of money badly spent” and that “improving governance is basically TA and
institution-building”. But most importantly, he said, “administrative reform is the starting point of
the fight against corruption”(Franco, 2015).
However, only one project has targeted corruption and few SBS have indirectly addressed the
issue. Rhetorically, the fight against corruption has been at the top of President Al Sisi’s agenda,
and the EU included “cooperate in combating and preventing corruption” in the 2014–2015
Single Support Framework. Yet no concrete measures or projects are planned before 2017, and
the execution plan for Egypt’s national anti-corruption strategy will end in 2018. Once again, the
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EU’s bureaucratic nature has prevented it from acting in a timely fashion and Brussels has
missed another opportunity to assist Egypt in implementing governance reforms. One fair
assumption regarding the EU’s lack of enthusiasm in genuinely tackling corruption would be that
the issue has never truly impacted EU–Egypt economic relations, as the increase in bilateral
trade, even when corruption was perceived as a major challenge for Egypt, attests.
It is possible that greater transparency, which would make information accessible to all
stakeholders, whether European taxpayers or Egyptian citizens, as well as increased
opportunities for Egyptian civil society at large (i.e. NGOs, academics, parliamentarians) to
participate in negotiations or to write “shadow” reports would be a first and easy step towards
improving the visibility of the EU’s actions as well as the government–citizen accountability
relationship.
Despite significantly improved action programmes with more references to corruption, the
current joint priorities of the two partners are geared towards security matters, as evidenced by
Federica Mogherini’s speech to the Egyptian youth at Cairo University on November 4. In it, she
focused almost exclusively on conflicts, migration and terrorism. With the fifth anniversary of the
revolution approaching, Egypt has recently witnessed a surge of arrests of regime dissidents,
but the EU has so far not voiced any criticism of this crackdown. Since President Al-Sisi’s
election, the EU has been less outspoken, only sporadically making statements on human rights
violations that are not followed by concrete actions. This seems to indicate that the EU, once
again, is prioritizing Egypt’s relative return to stability and the focus on security issues is taking
place at the expense of human rights and governance. Furthermore, the November 2015 attacks
in Paris do not bode well for the implementation of governance reforms in Egypt. Should the EU
ever try to enforce political conditionality, Egypt is likely to oppose any threat it considers a
matter of national security, especially at a time France, a powerful European member state, has
informed the Council of Europe that it may derogate to the European Convention on Human
Rights.
RECOMMENDATIONS
•

Abandonment of Sector Budget Support in Egypt: This aid modality, opposed by the
EP as well as some EEAS and Egyptian officials, has proved to be ineffective in attaining
the action plan’s policy objectives.

•

Disclosure of the documents related to the implementation of EU-funded
programmes and projects as a means to increase the EU’s accountability and
visibility: Apart from the AFs and CPRs, the EU does not provide any real updates on
the implementation of the projects and programmes. Technical and administrative
provisions, performance and risk assessments, and any other non-confidential
implementation-related information should be published.

•

Increased involvement of civil society in EU–Egypt cooperation: Rather than
increasing funding for CSOs, which some EU officials consider rather small and which
are often reluctant to work together as they see each other as competitors for the
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international donors’ funds, the EU should engage them more in the negotiations on or
evaluations of the programmes by enjoining them to write shadow reports that would be
taken into consideration for the annual progress reports. While there is still a lot of
reluctance from the Egyptian side, despite younger Egyptian officials being keener on
engaging with CSOs, Switzerland has demonstrated that it is feasible to engage both the
Egyptian government and CSOs as stakeholders in the same process.
•

Increased practical technical assistance and institution building: Many Egyptian
officials agree that further support for institution building is required as civil servants are
undertrained, particularly when it comes to monitoring. Regarding the fight against
corruption, Egyptians ask for practical training rather than theoretical workshops in order
to learn from other practitioners. Most of all, they ask for more direct involvement on the
part of the EU, even when the management of programmes is decentralized. Study visits
at the European Anti-Fraud Office (OLAF) or expert missions by members of the office
could also be envisaged.
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I.

INTRODUCTION

The Ghana-EU Partnership is based on the view of Ghana as a pole of democratic stability that
has had a relatively good track record in development since the adoption of the Fourth Republic
in 1992. Ghana is a strategic country for the European Union’s promotion of peace and good
governance in the region. However, recent economic challenges have exposed public finance
management deficiencies and a crisis of confidence in the ability of the government to deal with
increasing deficits; unemployment; and a dramatic energy crisis, the so-called "dumsor". The
electrical power crisis is affecting residential and business consumers alike.

With an average economic growth rate of 6.4 per cent since 2010, Ghana is considered by its
European counterparts to be a reliable partner with great development potential, even in spite of
the recent economic and governance difficulties. Indeed, the EU remains Ghana’s biggest trade
and multilateral development partner, accounting for as much as 30 per cent of Ghana's total
external trade in 2012. 84 The EU provided financial support for the 2012 election process and for
local governance through an ambitious decentralisation programme fostering the local
accountability of district assemblies. Ahead of highly disputed general elections in 2016,
however, the issue of corruption is now perceived by the EU, international partners, and civil
society as a serious threat to the country’s democratic balance and economic development.

On 6 March 2015, the Republic of Ghana celebrated the 58th anniversary of the proclamation of
independence by Osagyefo Dr. Kwame Nkrumah, considered the founding father of the
Ghanaian nation. On this occasion, the incumbent president, John Dramani Mahama, made a
speech 85 that captured very well the current governance challenges the country is facing.
President Mahama reiterated the importance of nurturing "the beautiful asset" of Ghana, "an
oasis of peace, democracy, religious and ethnic tranquillity", while admitting that the country is
experiencing internal divisions that threaten that very legacy.

On the occasion of International Anti-Corruption Day, on 9 December 2015, the EU ambassador
to Ghana, William Hanna, warned against the impact of corruption on the country. "Corruption
has a hugely negative impact on governments' ability to provide social services or invest in
infrastructure and economic development in order to help their citizens lift themselves out of
84

IMF Direction of Trade Statistics, URL: http://www.imf.org/external/datamapper/index.php (25.08.2015)
URL: http://citifmonline.com/2015/03/06/mahamas-full-speech-on-ghanas-58th-independenceday/#sthash.Q8GyxaHU.dpuf (25.08.2015)
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extreme poverty". 86 The EU approach towards promoting good governance in Ghana has
reflected the recent international agenda for change. Governance is now considered a crosscutting issue and is included in all programmes. The EU ambassador announced a new five-year
€20 million stand-alone programme under the 11th European Development Fund (EDF), the
Ghana Anti-Corruption, Rule of Law and Accountability (Ghana-ARAP) Programme.

This report examines how the Ghana-EU Partnership is structured, the state of governance in
Ghana, and how the EU has or has not been inducing change in governance practices in order
to fight corruption. The study includes a review of the different aid modalities and
recommendations for positive change in Ghana, in terms of both development assistance and
anti-corruption strategies.

II.

STATE OF EU CONDITIONALITY AND DEVELOPMENT

ASSISTANCE

The State of EU conditionality and development assistance in Ghana is shifting, with a greater
emphasis now being placed on promoting good governance; a more in-depth political dialogue;
and a shift away from budget support to take into account the recent factors of instability, such
as deteriorated macroeconomic indicators and poor public finance management.

1.

Historical development and legal agreements in place

Ghana-EU relations have been shaped, like those of other countries in the West African
subregion, by the international aid effectiveness agenda and the evolution of the Cotonou
Agreement, which governs EU cooperation with African, Caribbean and Pacific (ACP) countries
as well as the EU-Africa Partnership.

1.1.

The influence of the international aid effectiveness agenda

As a follow-up to the international reform process for development aid agreed in Paris in 2005
and revised in Accra in 2008 and in Busan, South Korea, in 2011, 87 the EU adopted its own new
policy "Increasing the Impact of EU Development Policy: an Agenda for Change" in May 2012. A
86

Speech made at the Second National Anti-Corruption Programme (NACAP) Conference, 9 December 2015. URL:
http://eeas.europa.eu/delegations/ghana/press_corner/all_news/news/2015/20151216_01_en_
anticorruptionday.htm
87
See the Effective Cooperation official website and the Busan Partnership For Effective Development Full Text..
URL: http://effectivecooperation.org/files/OUTCOME_DOCUMENT_-_FINAL_EN2.pdf (16.09.2015)

focus on human rights, democracy and other aspects of good governance is explicitly
recognised as a prerequisite for effective development. Multi-annual joint programming is being
encouraged to ensure greater coordination between the EU and other international partners,
particularly EU member states.

1.2.
Compact 2012–2022: The new generation of aid
in Ghana

programmes

In June 2012, the Government of Ghana and 15 development partners signed a new common
framework entitled "Compact 2012–2022 on Leveraging Partnerships for Shared Growth and
Development". 88 It is based on Ghana's own development strategies, the Ghana Shared Growth
and Development Agenda (GSGDA) 89 and the Ghana Aid Policy and Strategy (2011–2015) 90.
The compact reflects Ghana's and its international partners’ commitment to achieving better aid
effectiveness and includes the Millennium Development Goals (MDGs) agreed at the United
Nations (UN) level. The Compact includes a key chapter entitled "Shared Principles for
Development Partnerships" (Chapter 4), which summarises the essential commitments made by
Ghana and its partners. To ensure maximum value for money, the partners have agreed to
concentrate aid only on a limited number of strategic sectors in line with the priorities of Ghana's
development strategy.

1.3.

The Cotonou Agreement as a key legal framework

The Cotonou Agreement (CA) is the key legal basis of a well-defined framework guiding day-today relations between EU and Ghanaian development actors Turning away from relations based
on inequalities in political and economic power inherited from the colonial period, the CA 91
includes the principle of full "ownership" on the part of ACP countries (Article 2, Cotonou
Agreement). This principle guides the cooperation between Ghana and the EU. "The
overarching objective of the Cotonou Agreement is to promote the development of a common
88

URL: http://www.epd.eu/wp-content/uploads/2014/10/Leveraging-Partnership-for-Shared-Growth-andDevelopment-2012-2014.pdf (17.09.2015).
89
For a detailed overview of Ghana's development strategy, see Part 3, b/ Change over time related to EU
conditionality.
90
Ghana's Aid Policy and Strategy: Towards Middle-Income Status (Phase One), Ministry of Finance and Economic
Planning, Government of the Republic of Ghana, August 2010 (draft). URL:
http://ghana.um.dk/en/~/media/Ghana/Documents/GHANA_AID_POLICY_STRATEGY_FINAL_DRAFT_1.ashx
(24.09.2015).
91
Partnership Agreement ACP-EC, Signed in Cotonou on 23 June 2000, Revised in Luxembourg on 25 June 2005, in
Ougadougou on 22 June 2010. URL:
http://www.europarl.europa.eu/document/activities/cont/201306/20130605ATT67340/20130605ATT67340EN.pd
f (18.09.2015).

strategic approach to poverty reduction, consistent with the objectives of sustainable
development and the gradual integration of ACP countries into the world economy". 92

1.4.

EU-Africa Partnership: The growing focus on civil society

In December 2005, the European Council agreed on an all-encompassing and specific EU
Strategy for Africa 93 that was based on three pillars: (1) promoting peace, security and good
governance; (2) supporting regional integration, trade and interconnectivity to promote economic
development; and (3) improving access to basic social services and protection of the
environment in order to achieve the MDGs.

Regular EU-Africa summits have been organised since then, and the heads of state and
government adopted the "Roadmap 2014–2017" 94 at the 4th EU-Africa Summit in Brussels on
2–3 April 2014. A key, new aspect is the recognition of the need to "increase synergies between
the political dialogue and cooperation and to promote contributions from the private sector and
civil society". 95

1.5.

The EU-Ghana Partnership as a political foundation

The EU-Africa Partnership has also resulted in the Ghana-EU Partnership, which is intended to
promote peace, democracy and prosperity. The revision of the Cotonou Agreement in
Luxembourg and the adoption of the Lisbon Treaty in 2009 led to the evolution of a more
political partnership, with the EU able to rely on the new European External Action Service
(EEAS).

The political orientation of the Ghana-EU Partnership is shaped by (1) the successive national
development strategies developed by the Ghanaian government; (2) the EU country strategies
drafted by the EU delegation to Ghana on the basis of open consultations with key Ghanaian
stakeholders; (3) the global EU-Africa Strategy and related démarches (instructions) from
Brussels; and (4) the implementation of international commitments.

92

Ghana - European Community, Country Strategy Paper and National Indicative Programme for the period 20082013 (CSP and NIP 2008-2013), p. 5. URL: https://ec.europa.eu/europeaid/sites/devco/files/csp-nip-ghana-20082013_en.pdf (02.09.2015).
93
COM(2005)489 Final, 12 October 2005. URL: http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=
CELEX:52005DC0489&from=EN (16.09.2015).
94
URL: http://www.africa-eu-partnership.org/sites/default/files/documents/2014_04_01_4th_euafrica_summit_roadmap_en.pdf (16.09.2015).
95
Roadmap Introduction, point 5, p. 2.

In line with Article 8 of the revised Cotonou Agreement, the EU ambassador to Ghana, William
Hanna, organised an in camera official political dialogue with a dozen civil-society organisations,
for the first time, on 28 May 2015, ahead of the EU’s political dialogue with the government of
Ghana on 12 June 2015. This activity 96 was based on the "EU Country Roadmap for
Engagement with Civil Society, 2014–2017", 97 which was adopted on 14 October 2014 by the
EU heads of mission, who represent the EU delegation and EU member states in Ghana.

1.6.

EU joint programming with member states

In 2012, the EU also initiated a process of joint programming with the eight EU member states
represented in the country for the first time. In the "Joint Programming Multi-Annual Indicative
Programme 2013–2016", which also involves the European Investment Bank, the EU and its
member states agreed to provide an estimated €1.5 billion to support Ghana's achievement of
the MDGs. In the first phase, 2013–2016, the aim is to synchronise the funding cycles of
member states with that of the EU. A second phase is planned for the period 2017–2020, with
proper joint programming taking place for the first time. 98 The better-value-for-money approach
is strongly aligned with the Ghanaian government’s development priority of consolidating the
middle-income status of the country.

1.7.

Regional integration as a development tool

The EU-Ghana Partnership is also strongly encouraging regional integration and the
development of the Economic Community of West African States (ECOWAS). The structures
and objectives of the ECOWAS are largely inspired by the European integration model. In June
2014, Ghana and other ECOWAS members, with the exception of Nigeria and Gambia, signed a
regional economic partnership agreement (EPA). Under the 11th EDF, the EU is providing
support for Ghana's implementation of the partnership agreement, which has yet to be ratified,
including trade support measures to improve the quality of Ghanaian products. An interim EPA

96

The approach is in line with the EU Commission's Communication "The roots of democracy and sustainable
development: Europe's engagement with Civil Society in external relations". See COM(2012)492 final, 12
September 2012. URL: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do? uri=COM:2012:0492:FIN:EN:PDF
(16.09.2015).
97
URL: http://eeas.europa.eu/delegations/ghana/documents/press_corner/2015/141029__summary _of_
rdmap.pdf (16.09.2015).
98
Transition towards EU Joint Programming in Ghana. Multi-Annual Indicative Programme 2013-2016. Brief
Overview. URL: http://eeas.europa.eu/delegations/ghana/documents/press_corner/2014/20140605_1_overview_
eu_jp_ghana_jun_14_en.pdf (17.09.2015)

initiated in 2007 will allow Ghana to continue to enjoy reduced customs duties for key exports to
Europe in the meantime. 99

2.

Multilateral aid assistance from the EU (2007–2013)

As a lower-middle-income country (LMIC), Ghana is not a major focus of European Union
development assistance in terms of the volume of aid disbursed, but the EU has over the years
continued to provide relatively strong support. This reflects the particular role played by the
country. Ghana is still considered a pole of political and democratic stability and a model of
successful development in West Africa, despite its recent macroeconomic and public finance
management challenges. This section provides an overview of EU assistance to Ghana from
2007 to 2014. It includes a general description of the evolution of EU assistance to Ghana, as
well as detailed information on the different instruments used and the sectors covered.

2.1.

General overview of EU support to Ghana

The EU provides official development assistance (ODA) to Ghana. It does so primarily through
the European Development Fund (EDF), which is managed by EuropeAid, the European
Commission’s Directorate-General for International Cooperation and Development. Between
2011 and 2014, for example, the EU disbursed an average of 88 per cent of its ODA to Ghana
through the EDF. Overall, Table 1 shows that the EU committed €604.64 million to support
Ghana between 2007 and 2014 and disbursed a total of €541.02 million, 89.48 per cent of the
funds committed. On average, the EU disbursed €67.63 million per year during that period.

Table 1. Evolution of European Commission development aid to Ghana, 2007–2014

GHANA

2007

EuropeAid

108.66 100 251.00 64.02

99

2008

2009

2010

2011

2012

2013

2014

TOTAL

0

0

7.24

0

0

430.92

The EU - ECOWAS Economic Partnership Agreement, Delegation of the EU to Sierra Leone. URL:
http://eeas.europa.eu/delegations/sierra_leone/eu_sierra_leone/political_relations/eu_ecowas/index_en.htm

commitments
NonEuropeAid
commitments

0.69

0.02

0.02

0

0

0.14

0

0

0.87

N/A

N/A

N/A

35

14.35 97.00

26.50 0

172.85

35

14.35 104.38 26.50 0

604.64

EDF
commitments
TOTAL EU AID
109.35
COMMITTED

251.02 64.04

EuropeAid
61.87

82.09

119.82 19.92 3.97

3.91

1.86

5.03

298.47

0.57

0.06

0.04

0.05

1.43

0.24

0.01

3.18

EDF
N/A
disbursements

N/A

N/A

59.41 58.81 64.32

22.94 33.89 239.37

TOTAL EU AID
62.44
DISBURSED

82.15

119.86 79.38 63.57 69.66

25.04 38.92 541.02

EU ODA in
€
disbursed 2.77
per capita 101

3.65

4.93

1.03

disbursements
NonEuropeAid

0.78

disbursements

3.27

2.61

2.86

1.60

20.19

(N/A = not available)

Source: Data in Table 1 is based on the EuropeAid Annual Reports and the Accompanying
Staff Working Documents released by the European Commission 102. For older reports, data was
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In the staff working document accompanying the Annual Report 2008, 2009 and 2010, the European
Commission did not make a difference between EDF and EuropeAid, so it is assumed that EDF was included under
the heading EuropeAid.
101
ODA per capita based on the World Population Prospects - United Nations Population Division except for 2007
based on World Bank Total Population Data for Ghana.
102
URL: https://ec.europa.eu/europeaid/annual-reports_en (04.01.2016).

also retrieved from the Archive of the European Integration (AEI) of the University of Pittsburgh,
United States 103

Between 2007 and 2014, the EU disbursed €20.19 per Ghanaian, or an average of €2.84 per
year per inhabitant, an amount which was lower than that disbursed to neighbouring least
developed countries (LDCs) such as Burkina Faso (€9.67 in 2014) or Togo (€4.39 in 2014), but
higher than the amount received by LMIC Nigeria (€0.58 in 2014) or the LMIC average (€0.99 in
2014). The sustained support for Ghana can be attributed to the recentness of its accelerated
development – it only achieved middle-income-country status in 2010 – and also to its strategic
geopolitical position within the troubled West African region.

Overall, the difference between the total EU aid committed and disbursed is in line with the
average for other countries. The important discrepancies for 2013 and 2014 can be explained by
the suspension of budget support due to the Ghanaian government’s macroeconomic difficulties
and fiscal challenges. A number of irregularities in the management of projects – for instance, in
the management of road construction projects and in the election support provided to
independent government institutions (IGIs) – also led to recovery orders.

2.2.

10th & 11th EDF financial envelopes for Ghana

The Republic of Ghana is now competing with Ivory Coast for the position of second-largest
economy in West Africa after Nigeria. With a population estimated at 26.79 million and a gross
domestic product (GDP) of $38.62 billion in 2014, the country scores better than most of its
immediate neighbours, with the exception of Nigeria, as Table 2 shows. For the period 2007–
2013, the EU planned to disburse €454 million to Ghana, now considered an LMIC, under the
10th EDF. Burkina Faso was allocated €708 million for the same period.

Table 2. Evolution of EU Aid programmed for Ghana and its subregion

Ghana and
subregion
103

Population
i
(2014)

GDP
ii
(2014)

Growth
iii
(2016)

10th EDF,
†
2008–2013

11th EDF,
††
2014–2020

Evolution

URL: http://aei.pitt.edu/view/euar/DEVELOPMENT=3AEC_Development_Policy_and_the_ Implementation
_of_the_External_Assistance.html (04.01.2016).

Bénin
Burkina
Faso
Côte d'Ivoire
Ghana

10.60 m
17.59 m

$9.575 bn
$12.54 bn

6%
7%

€380.37 bn
€708 bn

€372 bn
€623 bn

- 2.2%
- 12%

22.16 m
26.79 m

$34.25 bn
$38.62 bn

8.5%
5.9%

€254.7 bn
€367 bn

€273 bn
€323 bn

+ 7.2 %
- 12%

Nigeria
Togo
West Africa

177.5 m
7.115 m
335 m

6%
5.9%
6.1%

973.4 m

€677 bn
€161 bn
€595 bn
105
(RIP )
€21.966
(for ACP)

€512 bn
€216 bn
€1,150 bn
(RIP)
€29.089 tn
(for ACP)

- 24.37%
+34.2%
+93.2%

SubSaharan
Africa

$568.5 bn
$4.518 bn
$734.8
104
bn
$1.729 tn

5%

tn

+32,43%

i

Population in Million, World Bank Open Data 106.
ii
Gross Domestic Product, World Bank Open Data 107
iii
Projected Growth for 2016 based on Macroeconomic Prospects for West
Africa, African Economic Outlook 2015 108
†
Indicative Funding for 2007-2013 in million € based on the National
Indicative Programmes of the countries in the sub-region of Ghana under
the 10th European Development Fund (EDF) 109
††
Idem for 2014-2020 under the 11th EDF

Sources:

Since the end of 2013, however, Ghana has experienced a major economic slowdown,
combined with a debt and energy crisis. These events have impeded it in reaching its povertyreduction objectives. Given the country’s relatively low growth forecast of 5.9 per cent for 2016 –
the lowest in the subregion with Togo – the EU has maintained its commitment to support
Ghana's development with a financial envelope of €323 million for 2014–2020. This is still
slightly more than the amount allocated to Côte d'Ivoire for the same period but 12 per cent less
than what was allocated to Ghana in the previous period.
The evolution of funding for Ghana contrasts with the programming for West Africa as a whole,
which nearly doubled between the 10th and the 11th EDF, and for sub-Saharan Africa in
particular, which increased by 32.43 per cent. This trend reflects the EU commitment to redirect
its aid towards the least developed countries. However, the EU remains Ghana’s most important
development partner in terms of aid flow to the country.
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Data from ECOWAS. URL: http://www.ecowas.int/about-ecowas/basic-information/ (27.12.2015).
Regional Indicative Programme for West Africa to reduce poverty through supporting better growth and
regional economic integration among countries of the region. URL: https://ec.europa.eu/europeaid/regions/
africa/west-africa_en (27.12.2015).
106
URL: http://data.worldbank.org/region/SSA (27.12.2015).
107
URL: http://data.worldbank.org/ region/SSA (27.12.2015).
108
URL: http://www.africaneconomicoutlook.org/fileadmin/uploads/aeo/2015/PDF_Chapters/Overview _
AEO2015_EN-web.pdf (27.12.2015).
109
URL: https://ec. europa.eu/ europeaid /countries (27.12.2015).
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2.3.

Sectors covered by EU assistance to Ghana

Over the past 40 years, the European Union has focused its aid to Ghana on transport and
infrastructure (28 per cent); agriculture and rural development (24 per cent), and macroeconomic
and budget support (27 per cent) 110. The governance and social sectors accounted for only 8 per
cent of the total disbursements. Figure 1 shows that since 2008, the EU ODA to Ghana has on
the whole been dominated by budget support, with the exception of 2013 and 2014. In the case
of Ghana, food aid and food security included traditionally in the budget support category have
indeed not been a major focus, but budget support for poverty reduction and the reform of public
finance management has been one of the three focal areas of the 10th EDF.

Figure 1 Distribution of EU official development assistance (ODA) to Ghana by sector

EU assistance to Ghana by sector
EU ODA disbursed in € million
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2.02

1.44
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4.12

0.08

0

0.27

Production

8.97

11.97

5.3

3.71

1.88

2.75

4

Economic Infrastructures &
Services

25.43

18.8

9.57

15.53

16.42

12.2

22.39

Social Infrastructures

25.67

51.46

16.46

8.27

19.3

4.78

12.05

Source: Annual Reports released by EuropeAid. See details in Table 1.
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Brochure of the EU Delegation to Ghana: EU-Ghana: Four Decades of Development Cooperation. Second Edition.

2.4.

Focal area: Budget support

The budget support mechanism amounted to €367 million in the period 2008-2013. It included a
general component and sectoral tranches not included in the budget support category but in the
other sectoral budget lines. General budget support is provided directly to the treasury of the
Government of Ghana (GoG) to supplement the national budget and support the second Ghana
Poverty Reduction Strategy, 2006–2009 and the first Shared Growth and Development Agenda,
2010–2013.

The EU General Budget Support (GBS) Programme of €209 million for 2009–2014 was
implemented through "the Millennium Development Goals Contract 111" (MDG Contract), a new
generation of contracts designed to help Ghana with a longer-term aid modality in order to
achieve the United Nations MDGs adopted in September 2000. The MDG Contract was
preceded by three smaller budget support programmes: the Poverty Reduction Budget Support
(PRBS) 1 for €42.8 million for 2002–2004; the PRBS 2 for €62 million for 2004–2006; and the
PRBS 3 for €55 million for 2006–2008. The MDG Contract can be considered as the most
ambitious budget support programme implemented in Ghana so far in terms of volume and
outcomes.

Figure 1 shows that budget support was put on hold in 2013 and 2014. This reflected the EU
decision to suspend budget support disbursements in order to oblige the government to comply
with the public financial management compliance reforms agreed in the MDG Contract. Budget
support resumed in June 2015, after the two-year suspension, following the Ghanaian
government’s adoption of an IMF programme and a new action plan to improve its public
financial management.

In order to support sound public finance management, the GBS has been complemented by
additional capacity-building support to help the Ghanaian government improve country systems
and relevant institutions. This support has included €1.9 million for the Ghana Audit Service
through a World Bank Trust Fund in which the Department for International Development of the
United Kingdom (DFID) is also involved; €9 million to support a joint fund of the World Bank,
DFID and Denmark to finance the implementation of the Ghana Integrated Financial and
Management Information System (GIFMIS) project; the modernisation of the management of the
Ghana Revenue; and to increase internally generated funds of the Non-Tax Revenue Unit.
111

See the MDG Contract FED/2008/20-951.

Sector budget support (SBS) has also been introduced under the 10th EDF to more specifically
target priority areas that support the fulfilment of the MDGs in Ghana. Three sectors have been
selected: €52 million to improve the MDG5, maternal health; €45 million to support the
decentralisation process; and €15 million to develop environmental governance. With the SBS
approach, the EU is supporting other types of actors beyond the Treasury of Ghana. The EU is
expected, for instance, to support the Ministry of Health until 2017 in implementing the "MDG
Accelerated Framework and Country Action Plan (MAF)".

2.5.
Focal area: Social infrastructure, including governance, health,
and water
In Figure 1, social infrastructure makes up the second-largest funding category, with a total of
€137.99 million allocated for the 2008–2014 period. Governance and civil society, one of the
three focal areas under the 10th EDF, falls under the heading “social infrastructure” and
represents nearly 20 per cent of Ghana’s total 10th EDF allocation, a significant increase over
previous financial periods. One of the EU’s key governance objectives is to promote the
deepening of democracy in Ghana by providing support to the three independent governance
institutions (IGIs) involved in the electoral process: the Electoral Commission (EC), the National
Media Commission (NMC), and the National Civil Commission for Education (NCCE). It
allocated €7 million in support to the 2012 elections, particularly to encourage women’s
participation in politics and to strengthen media monitoring.
Table 3 EU aid committed (C) and disbursed (D) to Ghana by thematic programme
Type

Year

DCI - GEO

C

D

2012

DCI
THEMA
C

D

7.24

2.39

2013
2014

0.18

TOTAL

0.18

7.24

- FOOD
FACILITY

TOTAL
BUDG

D

C

D

1.26

1.20

7.38

5.34

1.28

0.61

0.22

2.11

3.67

1.17

0.01

5.04

3.04

1.43

7.34

C

ECHO 112

EIDHR

D

C

D

0.37

0.14

0.37

0.14

C

7.38

12.49

Source: Amounts in millions € extracted from the Annual Reports released by EuropeAid. See
details in Table 1.
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The European Commission's Humanitarian aid and Civil Protection department (ECHO)

Table 3 shows that the EU made use of the European Instrument for Democracy and Human
Rights (EIDHR), with calls for proposals amounting to €3 million over the period 2012–2014.
Projects supported included awareness initiatives to help Ghanaian citizens better understand
their political system, as well as specific sensitisation campaigns to enhance child protection.

To complement the Ghana Decentralisation Support Programme, which is delivered under the
SBS that aims to improve the quality of local services such as water, sanitation and road
infrastructure, the EU introduced an institutional capacity support programme of €5 million. It
provides direct functional support to the Inter-Ministerial Coordinating Committee, which is
meant to assist the Local Government Service Secretariat in dealing with human resources at
the local level.

Between 2010 and 2013, the EU also launched 13 calls for proposals under the Thematic
Programme for a total of €8.84 million, using the Instrument for Development Cooperation (DCI):
Non-State Actors and Local Authorities in Development for 2011–2014 for a total of €5.14 million
and the DCI: Non-State Actors 2013–2017 for €3.7 million. The calls for proposals included
support for initiatives and actions aimed at ensuring the effective delivery of public goods and
services such as water, sanitation, and maternal health through citizens' empowerment.

Another key focus of the governance section in Accra under the 10th EDF is the support
provided to the Ghana Integrated Migration Management Approach (GIMMA) project, which was
implemented by the International Migration Organisation (IOM) for a sum of €3 million. The
objective is to support the development of a Ghana Migration Policy and enhance the capacity of
the Ghana Immigration Service (GIS) to promote legal migration. The sector is expected to gain
momentum in 2016 in the context of the refugee crisis in Europe and with the inauguration by
GIMMA of migration consultation centres (MCCs) in Sunyani in the Brong Ahafo region. Two
grants totalling €3.6 million were previously awarded to the Ghanaian authorities under the EU
Asylum and Migration Programme. This funding ended in June 2010 and January 2014. 113

2.6.
Focal area: Economic infrastructure and services including
transport and regional integration

113

See Delegation Press Release, EU Funded Ghana Integrated Migration Management Approach Programme
launched in Accra, 30 June 2014. URL: http://eeas.europa.eu/delegations/ghana/ press_corner/all_news/news
/2014/20140626_en.htm (07.01.2016). For more details on the planned Migration Consultation Center, see URL:
http://www.ghanaimmigration.org/Gimma_immi.html. (07.01.2016)

Figure 1 indicates that the third most important sector in terms of volume of aid is the economic
infrastructure and services category. A total of €120.34 million was distributed over the 2008–
2014 period. The sector includes one of the three 10th EDF focal areas: transport, infrastructure
and connectivity. With €83 million earmarked for 2007–2013, the EU provided support to the
GoG's National Transport Policy, adopted in 2007, to promote a strategic approach towards
planning transport investments in order to transform Ghana into a hub in the subregion. The EU
contributed to Ghana's Integrated Transport Plan through its direct financing of the rehabilitation
project for 90 km of road between Tarkwa and Ayamfuri in the Western Region, which is yet to
be completed. Other projects, which are also not yet complete, include the North-South
Transport Corridor and the upgrading of a 46-km section of road in the Eastern Corridor, located
in the Volta Region partly funded by the 9th EDF. An important objective of the financial
envelope is also to provide support for regional infrastructure – for example, the upgrading of
border posts at Aflao on the border with Togo or at Paga on the border with Burkina Faso.

2.7.

Outlook 2020

For the new financial period 2014–2020, the EU has decided to focus the programmed financial
envelope of €323 million on three main sectors: (1) governance, (2) productive investment in
agriculture, and (3) employment and social protection 114. The main difference from the 10th EDF
is that the EU is turning away from the extensive use of budget support as an instrument and
taking stock of the challenges experienced in the previous period. Table 4 shows that the bulk of
the aid, €160 million, will be concentrated in Focal Sector 2: Productive Investment for
Agriculture in Savannah Ecological Zones in line with the overall EU commitment to lead on
green growth and the fight against climate change.

Table 4 Indicative funding allocation for Ghana under the 11th EDF, 2014–2020 115
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URL: http://eeas.europa.eu/delegations/ghana/documents/more_info/general.pdf
URL: http://eeas.europa.eu/development-cooperation/docs/national-indicative-programme_2014-2020/20142020_national-indicative-programme_ghana_en.pdf (08.01.2016).
115

Source: Ghana National Indicative Programme 2014-2020, European Union

The Governance Sector has been promoted from Focal Point 2 under the 10th EDF to the
number one sector under the 11th EDF, but overall the financial allocation has been reduced
from 26 per cent to 23 per cent. The new set of programmes is, however, now specifically
promoting sound public-sector management and accountability. An ambitious new anticorruption programme, the Ghana – Anti-Corruption, Rule of Law and Accountability Programme
(Ghana-ARAP), is expected to be launched in the first quarter of 2016 for €20 million.
The project modality is one of indirect management relying on the expertise of organisations
such as the International and Ibero-American Foundation for Administration and Public Policies
(FIIAPP) for the overall programme coordination, as well as DFID through the joint fund
Strengthening Transparency, Accountability and Responsiveness in Ghana (STAR-Ghana) 116
and a grant to the National Commission for Civic Education. The EU already financed STARGhana under the 10th EDF between 2010 and 2015 to promote a dynamic civil society that
holds political institutions to account. In the 11th EDF, there has also been a slight increase in
the budget allocated for civil society over the previous EDF, from €8 million (2 per cent) to €9
million (3 per cent). This is in line with the overall support for a vibrant democracy in Ghana and
the need to hold the executive to account.

3.

Framework of EU conditionality

The framework of EU conditionality is made up of international, EU and local indicators, listed
below in Table 6, that measure the needs and performance of the country. The indicators are
based on underlying principles that have been translated into tangible expected results in terms
of policy, legislation and financial management. The indicators are negotiated with the
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For more information about STAR-Ghana, consult the website. URL: http://applications.starghana.org/about.php (08.01.2016).

government of Ghana for each project and vary for each aid modality from budget support to
project-based assistance.

3.1.

The Cotonou Agreement framework of indicators

The resource allocation for Ghana is decided on "standard, objective and transparent needs and
performance criteria" laid down in Article 3, Annex IV, of the Cotonou Agreement (CA) 117. Table
5 shows that the EU is using five criteria to evaluate the needs of a recipient country: (1) per
capita income; (2) population size; (3) social indicators; (4) level of indebtedness; and (5)
vulnerability to exogenous shocks. As indicated in Table 2, Ghana as a Low Middle Income
Country with a medium size population is not the country which needs the most support in the
region. The indebtedness crisis after the 2012 elections and the deterioration of macroeconomic
indicators in 2013-2014 led the country to request the support of the IMF.
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URL: http://www.europarl.europa.eu/document/activities/cont/201306/20130605ATT67340/20130
605ATT67340EN.pdf

Table 5. Indicative list of indicators used by the EU in Ghana

Source
Cotonou
Agreement
(Annex IV, Art. 3)

Ghana's GPRS II Criteria

10th EDF EU Indicators
Needs criteria
1. Per capita income
2. Population size
3. Social indicators
4. Level of indebtedness
5. Vulnerability to exogenous
shocks
Performance criteria
1. Governance
2. Institutional reforms
3. Use of resources
4. Implementation of operations
5. Poverty alleviation or reduction
6. Progress on achieving MDGs
7. Sustainable development measures
8. Macroeconomic performance
9. Sectoral policy performance

Obj. 1 - Strengthening
Practice of Democracy
(MDG8, APRM Obj. 2 & 4)

•

Cotonou
Agreement
(Annex IV, Art. 3)

Country Strategic
Paper (CSP) 2007–
2014

•

CSP 2007–2014

1. Strengthen parliament
2. Promote coordination,
harmonization and ownership
of development processes
3. Fight corruption in the
political process
4. Ensure free and credible
elections
5. Foster civic advocacy to
nurture
the
culture
of
democracy
6. Enhance transparency and
accountability in state and
non-state institutions
Obj.
2
Enhancing
Decentralisation
(MDG8, APRM Obj 2)
(a) Administrative
1. Strengthen the capacity of
MMDAs for accountable,
effective performance and
service delivery
2. Institutionalise district-level
planning
and
budgeting
involving all stakeholders

•
•
•
•

•

•
•

Positive assessment of the implementation of
the Programme for Action of the African Peer
Review Mechanism
Positive assessment of funding system for
governance
institutions,
non-executive
including donor support to these institutions
Reduction of number of ministers appointed
from parliament
Successful convictions in instances of highlevel corruption and fraud in governmentfunded projects
Information provided to public on the
successes of anti-corruption fight
Close government consultation with civil
society organisations

Preparation of Citizens’ Charter of Service
Delivery
by
ministries,
departments,
agencies and districts including compliance
with the information disclosure requirements
of Local Government Act 462
Creation of specific mechanisms for
citizen/civil-society participation in policy and
implementation processes
Establishment of formal monitoring
mechanisms at local level, including

through
participatory
democracy at the national
and district level
3.
Ensure
political
commitment
to
the
implementation of the Local
Government Service Act
4.
Modernise
Public
expenditure
management
framework
(b) Political
1. Accelerate the devolution
of political power to the
districts
and
subdistrict
structures
(c) Fiscal
1. Provide the appropriate
legal framework to support
fiscal decentralisation

representatives from civil society
•

•
•

Positive
assessment
of
financial
accountability, internal governance and
programme
performance
(annual
independent evaluation report)
Targeting of programme funds mainly to
grass-roots rural organisations and their
networks; audit reports
Independent review of sample of civil-society
organisations supported by the programme
(annual reports) as per criteria in intervention
logic

The Cotonou EU conditionality framework also lists performance criteria. Since the latest
revision of the ACP-EU agreement these also include progress in terms of governance and the
Millennium Development Goals (see Article 1 and 19, CA), and the need to respect the
international aid effectiveness agenda (Article 2, CA). In particular, it encourages multi-annual
financial frameworks for cooperation and quick disbursement (Article 67, CA).

3.2.

Governance indicators under the 10th EDF

In the area of governance, the main indicators used to define the priorities of the 10th EDF have
been the evaluation of the national plan, the GPRS II, the African Peer Review Mechanism
(APRM), and European governance indicators such as the EC Governance Profile listing the
focus commitments of the GoG. 118

As indicated in Table 5, the EU has been supporting three objectives of the GPRS II: Objective
1, "Strengthening practice of democracy & rule of law"; Objective 2, "Enhancing
Decentralisation"; and Objective 6, "Economic Governance", 119 which is included under Pillar III
of the GPRS II, "Good Governance and Civic Responsibility". The jointly agreed indicators of the
10th EDF programmes are based on the policy commitments made by the government in its
118

See Annex XII, Governance Profile, Country Strategy Paper (CSP) 2007-2014, p. 162.
See Annex II, DP Harmonisation and Selectivity in support of GPRS II, Ghana Joint Assistance Strategy (G-JAS), p.
44. URL: http://siteresources.worldbank.org/INTGHANA/Resources/ GJAS_Final_270207.pdf (05.01.2016).
119

GPRS II development strategy, which is linked to the United Nations' Millennium Development
Goals (MDGs). 120 The indicators used to evaluate the results of development projects financed
by the EU and the progress made by the country in general are summarised in a logframe-type
matrix that includes a description of the intervention logic with the objectives, the "objectively
verifiable indicators", and the related assumptions. 121 For example, to monitor progress in
fighting corruption in the political process, the EU will hold the government to account on the
strategies announced in the GPRS II – for instance, successful convictions for high-level
corruption and in cases of fraud in government-funded projects; the provision of information to
the public on the successes of the anti-corruption fight, and close consultation with civil-society
organisations.

The governance-related objectives under the 10th EDF are also based on goals set in the
APRM. Ghana signed the Memorandum of Understanding and acceded to the APRM in March
2003. Political governance is one of the four APRM themes, and Ghana created the APRM
Governing Council in March 2004 to produce self-assessments, which are subsequently
independently evaluated by a panel of African peers. 122 President John Kufuor thus became the
first African leader to be peer-reviewed. 123 The promotion of civil-society engagement in national
dialogue and decisions is included as an objective under the 10th EDF based on objective 5b,
issue 1. 124

3.3.

Quantitative indicators under the 11th EDF

Under the 11th EDF Sector Intervention Framework 125 for Sector 1, Governance: Public Sector
Reform and Accountability, the EU developed a more results-oriented intervention framework
matrix for Ghana that included not only indicators but also means of verification, such as
independent reports from leading NGOs or key institutions like the Commission on Human
Rights and Administrative Justice (CHRAJ).

120

For a list of government commitments, see CSP 2007-2014, Annex XI - List of Government's Commitments based
on Appendix IIc of the GRPSII, p. 133.
121
For an overview of the development project cycle management recommended by the EU, see the guide
produced by the Commission. URL: https://ec.europa.eu/europeaid/sites/devco/ files/methodology-aid-deliverymethods-project-cycle-management-200403_en_2.pdf (25.09.2015).
122
Country Review Report of the Republic of Ghana, African Peer Review Mechanism, June 2005. URL:
http://www.afdb.org/fileadmin/uploads/afdb/Documents/Project-and-Operations/00798283-EN-APRM-GHANAREVIEW-REPORT-JUNE-2005.PDF (25.09.2015).
123
Ghana and the APRM: A Critical Assessment, Adotey Bing-Pappoe, June 2007, Africa Governance Monitoring and
Advocacy Project (AfriMAP). URL: http://www.afrimap.org/english/images/report/ AfriMAP_APRM_Ghana_EN.pdf
(25.09.2015).
124
Memorandum of Understanding on the African Peer Review Mechanism, New Partnership for Africa's
Development (NEPAD), 9 March 2003. URL: http://aprm-au.org/admin/pdfFiles/aprm_mou.pdf (25.09.2015).
125
Annex 2: Sector Intervention Framework, 11th EDF, National Indicative Programme (NIP) 2014-2020, p. 29. URL:
http://eeas.europa.eu/development-cooperation/docs/national-indicative-programme_2014-2020/20142020_national-indicative-programme_ghana_en.pdf

There is also a stronger focus on quantitative indicators such as the independent annual Public
Expenditure & Financial Accountability (PEFA) Performance Review, which reflects the
increased importance of sound public financial management. The number of cases of corruption,
administrative misconduct or human rights abuses investigated, prosecuted and adjudicated by
the relevant institutions tracked by CHRAJ will be monitored. The use of local indicators, such as
the annual progress report of the National Development Planning Commission and the Institute
of Economic Affairs’ (IEA) Petroleum Transparency and Accountability Index (IEA P-Track
Index) is also noteworthy.
For instance, for the Specific Objective 1.2: Enhance the rule of law and the fight against
corruption, progress indicators include the Ghanaian government’s strategic plans for relevant
reform processes related to justice, anti-corruption and human rights, as well as indexes from
international NGOs such as Transparency International. They The EU in Ghana uses the
Corruption Perception Index (CPI), Baseline 2013: rank 63, with a score of 46 as a benchmark to
measure progress. Similarly, the evolution of the Afrobarometer index for governance, including
confidence in the justice sector and parliament, is also used as an indicator.

3.4.

Role of governance tranche mechanism

Budget support is one of the three priorities of the EU’s development assistance in Ghana under
the 10th EDF. In its Ghana Aid Policy and Strategy document, Ghana’s government explicitly
encouraged development partners (DPs) to prefer budget support as an aid modality because a
project-by-project approach had high transaction costs, such as the human resources required
to comply with the specific requirements of each partner. For sector-based budget support, the
government also prefers "un-earmarked Sector Budget Support (SBS)" 126 to avoid costly
implementation and reporting requirements.
Based on the national poverty-reduction strategy, the budget support is agreed with the
government of Ghana on the basis of a contract with DPs. The contract includes strict conditions
and triggers that need to be met for the different tranches of budget support to be disbursed.
The interpretation of the government’s performance is usually very technical, but given the large
sums of money involved, it is also political, something which can have a significant impact on the
policies of a developing country.
For the period 2009–2014, a "Millennium Development Goals Contract" was signed as part of a
new international coordination structure, the Ghana Multi-Donor Budget Support (MDBS), which
was first initiated in Ghana in 2003 and revised in 2008. 127
Since 2010, the Cotonou Agreement has included new conditions for the granting of budget aid.
These are included in Article 61 (Nature of Financing): (a) well-defined poverty-focused national
or sector development strategies are in place or under implementation; (b) well-defined stabilityoriented macroeconomic policy established by the country itself and positively assessed by its
main donors, including where relevant the international financial institutions, is in place or under
implementation; and (c) public financial management is sufficiently transparent, accountable and
effective. A paragraph was also added to Article 61 to recognise the importance of respecting
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systems and procedures used by ACP countries in line with the Busan Effectiveness Agenda.
"The Community shall align on the systems and procedures specific to each ACP country,
monitor its budget support with the partner country and support efforts of partner countries to
strengthen domestic accountability, parliamentary oversight, audit capacities and public access
to information".
Although the provisions entailed in the Cotonou Agreement are much more specific now and the
coordination with other donors is more advanced, they still leave room for local interpretation at
the delegation level. DPs and the Ghanaian government evaluate Ghana’s eligibility for general
budget support funds using a performance assessment framework (PAF). In the first decade of
this century, the targets were based on non-wage recurrent expenditure in social sectors, but
over time, as the GBS increased, the assessment broadened to cover the entire government
strategy. Other donors providing liquidity to the Ghanaian government, such as the International
Monetary Fund, are also imposing strict conditions with their programmes.
In its assessment of the 9th EDF, the EU delegation concluded that "the experience gained
under the MDBS shows that harmonisation and coordination enhanced the predictability of
budget support and the quality of the political dialogue with the government of Ghana". 128 The
use of budget support is not new for the European Union, but in order to implement the
international aid effectiveness agenda, which promotes better ownership, alignment and
accountability, the European Commission has developed new guidelines to transform traditional
state-focused budget support. "The EC considers budget support to be part of a cooperation or
aid package that not only consists of financial transfers, but also of policy dialogue, performance
assessments and capacity-building". 129 In this sense, the budget support modality is an
opportunity to involve all actors, including non-state actors with the potential to be development
actors. 130 In its guidelines, the European Commission notes that "the potential contribution of
new aid modalities [such as sector budget support] should not be narrowed down to improving
aid effectiveness and related development outcomes. By ensuring a strategic involvement of
NSAs in NAMs, the EC may also contribute to important 'political outcomes' such as enhancing
democratic ownership and accountability". 131

3.5.
How do words (policy documents)
assistance focus, conditionality) match up?

and

actions

(actual

Although both the European Union and the Ghanaian government have signed the international
aid effectiveness agenda, the challenges inherent to the day-to-day implementation of EUGhana development cooperation remain substantial. The transition from the imposition of donor
conditions on developing countries towards mutually agreed performance indicators has not
done away with the asymmetry that stems from the donor–recipient relationship.
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Aligning DP aid with Ghana's development strategy
In terms of improving the coordination among development partners to ensure the alignment of
policy objectives with those of the government of Ghana, the actors have indeed been producing
more joint documents, such as the latest Compact 2012–2020, which was signed by 15
development partners. They have also stepped up the dialogue inside the 15 different sector
working groups. More countries have joined the MDBS group, while some groups, such as the
Governance Sector Working Group, have become stronger. The fact that the DPs are better
coordinating their aid in order to align it with the Ghanaian government’s policies has also led to
the increased use of Ghana's own internal review systems, such as their own monitoring
systems, to evaluate the country’s performance in meeting the indicator and trigger sets.

Mutual accountability put to the test
The EU delegation to Ghana supports not only the reinforcement of state capacities but also the
involvement of non-state actors (NSAs) – as pledged in the Accra and Busan Aid Effectiveness
Agenda – particularly the media, the parliament, and think tanks, in strengthening the
accountability mechanisms meant to promote good governance. For instance, NSAs participated
in the annual budget support review within the MDBS group, including the identification of the
good governance targets for the MDBS PAF 2010, as well as in briefings organised by the Aid
Effectiveness Forum (AEF). 132 However, the management of a sector working group by the
development partner that has assumed the chair is time-consuming, and the outcomes depend
on the individual motivation of the participants, including that of the government of Ghana.
Middle-income status – Ghana in the driving seat?
Under its Ghana Aid Policy Strategy, the government of Ghana assesses external aid
challenges and the impediments to efficient aid delivery in the context of Ghana’s new status as
a middle-income country. The government of Ghana has signed up to the international aid
effectiveness agenda, including the principle of mutual ownership, and recognises the added
value of external aid.
The implementation of the principle of ownership, however, remains problematic. For its part, the
Ghanaian government is dissatisfied with the institutional constraints that DPs are facing, which
often result in a lack of delegation from headquarters and thus poor alignment with specific
Ghanaian development priorities. Government representatives also mention the high transaction
costs of uncoordinated meetings and the heavy reporting requirements, which necessitate
extensive human resources. The government has also criticised the fact that "the use of policy
and process conditionalities by DPs has undermined the delivery of aid in considerable ways,
especially when conditionality is subjected to DP interpretation. This may result in a lack of
predictability in terms of the volume, quality and timing of aid, which in turn halts or slows down
implementation of programmes". 133
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Since the release of the Ghana Aid Policy Strategy in 2011, development partners have made
progress in increasing the coordination of external aid provided to Ghana, but the lack of
capacity within the National Authorising Officer's (NAO) Department of the Ministry of Finance
(MOFEP) remains a serious impediment to the efficient implementation of programmes. The
systematic use of a multi-annual aid framework provides a great predictability mechanism for the
expected external aid, but the lack of accountability mechanisms to hold DPs to account and the
limited capacity of the Ghanaian government continue to perpetuate a Ghana-EU Partnership
that is de facto asymmetrical. In recent years, the EU has on different occasions had to cancel
its commitments or delay disbursements due to Ghana’s poor public financial management and
recurring debt problems, which were due in part to a negative macroeconomic environment.
III.

STATE OF GOVERNANCE: A FRAGILE DEMOCRACY?

Although Ghana is one of the most highly regarded democracies in the region, the recent
exposure of corruption practices has highlighted the limits of the democratic transition, with the
uneven power distribution in local governance as well as among political parties, in the electoral
system itself, and in the public sector. All these factors contribute to a general perception among
the public that elites are corrupt regardless of which government is in place.

1.

Governance regime: The limits of a strong executive

Since the adoption of the 1992 Constitution, six elections have been held and there have been
two peaceful power transitions. The Fourth Republic of Ghana is a source of both national pride
and division, with corruption practices increasingly exposing the imbalances in power distribution
and governance. A set of new initiatives including the introduction of a national anti-corruption
framework and the growing focus of EU development assistance on governance issues has
been aiming to mitigate the risks of a relapse into political instability.

1.1.

The Ghanaian Republic: a fragile democracy?

The 1992 Constitution introduced a strongly presidential regime, similar to that in the United
States, and a relatively weak parliament. The political structures of Ghana are also inspired by
the Westminster System of its former colonial ruler, the United Kingdom.
The electoral dispute following the last general elections in 2012 exposed the limits of the
system, with the political landscape becoming increasingly polarised between the ruling National
Democratic Congress (NDC) and the main opposition party, the New Patriotic Party (NPP). The
deterioration of the economic situation combined with a growing scepticism about the ability of
the government to deal with the economic challenges is fuelling a significant crisis of confidence
in the resilience of Ghana’s democracy.

The issue of corruption is a key factor in governance instability, which has pervaded public
discussion in Ghana in recent months, thus making it a core element of 2016 pre-election
debates. The uneven power distribution among certain groups in society is an important source
of corruption. Since the adoption of the Constitution of 1992, Ghana has successfully managed
to build a balanced system that binds the different groups together thanks to a set of institutions;
however, a series of corruption scandals including ghost workers in the public sector have
contributed to exposing deficiencies in the system.

1.2.

The role of traditional power in question

An essential feature of the peaceful Ghanaian model is the coexistence of traditional and
modern forms of power. The power of traditional chiefs was eroded during the colonial period,
but after independence a National House of Chiefs was created, in 1969. It included five chiefs
per region with a view to creating an institution to mediate potential disputes. A Ministry of
Culture and Chieftaincy was also created in 1993. However, in spite of these efforts, chieftaincy
disputes still make the headlines regularly – for instance, the dispute between two Dabgon royal
families around Yendi in Northern Ghana 134 in the first decade of this century and more recently
in Bolgatanga, the capital of the Upper East Region. 135
Tribes and traditional chiefs, including the queen mothers, continue to play an essential role in
the identity of Ghanaians. The latest Afrobarometer, for 2014, 136 indicated that while an
estimated 78 per cent of Ghanaians surveyed also considered their traditional and religious
leaders to be corrupt, the figures remain the lowest compared to other types of public figures,
such as the police. According to Francesco Torcoli, the former governance programme officer of
the EU delegation to Ghana, "traditional chiefs have a big role to play when it comes to lands
and selling lands", which often leads to corrupt practices. The perception of corruption involving
traditional chiefs might be lower because the practice of "giving gifts" is usually regarded as
"common" in Ghana and is not associated with corruption. 137
In recent months, the politicisation of the chieftaincy disputes with the use of traditional powers
for partisan reasons has been decried by many stakeholders. Joseph Allan, programme officer
of the EU delegation to Ghana, explained that "both parties, in power and in opposition, want to
court the support of chiefs and in the process they know they have to give some favours, this is
part of corruption and that is why people say they don't respect chiefs in Ghana".
The risk of ethnic conflicts in Ghana, however, remains low. If we look at the ethnic origin of the
presidents since 1992, we se that most have been partly educated in the former colonial power,
the United Kingdom, and have belonged to the dominant Akan clan, with the exception of the
incumbent president. The election of President Mahama was seen as a real democratic shift, as
he comes from the Gonja ethnic group in the Northern Region. The holders of top positions,
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such as ministers and cabinet members, are also from different ethnic groups.
David Adeenze Kanga, former deputy chairman of the Electoral Commission and a member of
the Council of State, a body advising the president, stated that "in Ghana there are no chosen
few" but admitted that "the tribe has a role, but is not very strong".

1.3.

The growing polarisation of the political system

What is seen as a major impediment to the deepening of democracy in Ghana, however, is the
growing polarisation of the political system around the supremacy of two political parties, the
NDC and the NPP. According to Francesco Torcoli, the problem lies in the electoral system,
which is based on the "first past the post" principle, the simple majority. The parliament is made
up of 275 single-member constituencies, and only 5 MPs outside the two main parties were
elected in the last general elections in 2012. The absence of the possibility for a third political
force to emerge, as well as the existing tacit "agreement between the two political parties that
they will not investigate too much what the previous administration has done because they know
that next time they can be in that position" creates a "status quo" among the political forces,
added Mr Torcoli.
Another risk factor is the lack of a legal framework that adequately governs the funding of
political parties and the absence of public funding. Mr Torcoli stressed the negative impact that
this legal uncertainty is having on the level of corruption practices: "A lot of groups can provide
economic support to the political parties and they don't have to declare it; neither do the political
parties have to account for the support received from interest groups. (...) Once people are
elected, they have to give something back in terms of legislative changes and tenders
awarding".
The voting patterns across Ghana do not vary much, particularly in rural areas, with certain
regions always voting for the same party, which in turn provides them with so-called political
rents. In an article from the Konrad Adenauer Stiftung, Anja Osei explains that "all parties have
identifiable strongholds, and they do interact with ethnic, regional and social structural factors.
Thus, the NPP has its base in Ashanti, Eastern and Brong-Ahafo. The NDC is supported
especially by the Ewe in the Volta Region, but also by the population in the north of Ghana". 138
The lack of swing votes can also be explained by the widespread practice of "buying votes" with
gifts including food and drinks, t-shirts, and even bicycles and agricultural machinery, Ms Osei
added. In the latest election, in 2012, which led to a change of government, the Western Region
in particular and Greater Accra were considered "swing regions" holding the key to the outcome
of the vote. 139
This context reinforces the public mistrust in political elites. In a blog post on campaign financing
in Ghana, Paul Aborampah Mensah of the Ghana Center for Democratic Development, who is
also a research fellow at the Wilson Center, reported that in the 2004 survey "Political Parties
Financing in Ghana", 80 per cent of the Ghanaians surveyed believed that "parties could
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perform their functions effectively if they were well-resourced". 140 Articles 21 of the Ghana
Political Parties Act (574) regulates the rules for financial reporting to the Electoral Commission
to be submitted within six months of every year,and Article 23 the funding of political parties, but
the lack of enforcement and sanctions undermines the electoral system. Often candidates have
to finance their campaigns themselves, which means that "shaping politics remains a preserve
of the wealthy", bemoans Ms Osei.

1.4.

A lack of local democracy

Power distribution is also problematic at the local level, because the district chief executives are
directly appointed by Ghana’s president. This leads to a lack of accountability on the part of chief
executives directly in their regions. According to Mr Torcoli, citizens are often unable to see
"tangible results of the action of their local authorities", which are responsible for the delivery of
basic services such as health and education.
The prevalence of corruption among certain public officials – for instance, within the police or
other areas of the public administration – also leads to the exclusion of the poorest and most
vulnerable populations from essential services because they cannot afford to pay extra to public
officials. In his speech on public integrity, the British ambassador, Jon Benjamin, warned that
"corruption is demonstrably a major hindrance to any country's economic development,
thwarting efforts to alleviate poverty. (...) In some senses, corruption is therefore not just
stealing, it can also amount to the rich stealing from the poor".

1.5.

The discrediting of the public administration

Ghana’s governance system is highly centralised, and executive power takes precedence over
the parliament. The president is the most influential figure in the country and relies on his chief
of staff and weekly cabinet meetings to approve the main reforms. President Mahama has faced
pressure to improve his governance style, both from international donors and domestic interest
groups.
Franklin Cudjoe, the president of the IMANI think tank and a vocal critic of the government, has
denounced the lack of efficient policy reforms stemming from the public administration: "Our own
reflection over the contribution of the public sector to Ghana's development has been one of
disappointment as we have witnessed the slowest public reform efforts over the last decade.
This has become worse with the incredible amount of brazen scandals within some public
institutions". The president’s chief of staff was among the five worst public institutions named by
IMANI in 2014, 141 while a survey 142 from the Institute of Economic Affairs (IEA) called the
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presidency the second-most corrupt institution in the country after the police. In particular, the
president was accused of overspending his budget allocation for 2014 by approximately 100 per
cent based on a report from the Finance Committee of the Parliament. 143
The quality of public administration has also been highlighted by another controversy that has
made headlines in recent months: the issue of "ghost workers". As the public deficit deepened at
the end of last year in a context of high inflation and decreased growth, Mahama’s
administration was compelled to introduce reforms after it was revealed in a KPMG report
commissioned by the government that the government payroll included deceased employees
and fraudulent account numbers using 0 and +. The government initiated an independent audit,
carried out by the Public Services Commission (PSC), to remove all ghost workers from the
payroll.
Most international donors, including the European Union and the International Monetary Fund,
have required urgent and stringent public-finance-management measures from the government
as a prerequisite before disbursing aid under pressure from their taxpayers not to waste
development funds. The IMANI think tank has also issued some recommendations to increase
the transparency of the reform process, including a plea for the Controller and AccountantGeneral to enforce its mandate "to block all fictitious payments". 144

1.6.

The weaknesses of the justice system

Last September, the most renowned investigative journalist in the country, Anas Aremeyaw
Anas, published a new exposé of corruption, this time within the justice system. A documentary
video allegedly showed 34 judges, including high court judges, taking bribes. 145 It led to the
suspension of seven high court judges and 22 lower court judges. 146 Another notorious case was
the Woyome Scandal, 147 which involved Alfred Agbesie Woyome, a businessman known as an
NDC financier. He claimed huge compensations from the state for alleged irregularities in a
public procurement contract he obtained from the GoG for the construction of a stadium in 2008
when the NDC came to power. Although compensations were denounced as being
disproportionate, especially in a context of high public deficit, he was at the end acquitted in
March 2015. 148
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The lack of transparency in the Woyome case and the many U-turns of the successive
administrations exposed the judiciary’s lack of independence from the executive, as well as the
need for more transparency in the allocation of public procurement contracts. Mr Torcoli stated
that what frustrated him the most was that "in spite of [the] declaration of corruption at the
highest level, there was no conviction of any political figures that was linked to this corruption".
He pointed out the deficiencies in the prosecution and the justice system, highlighting the fact
that the attorney general is also the minister of justice.

2.

Assessment of the new anti-corruption framework

A first step in establishing an anti-corruption policy is to agree on a definition of what constitutes
corruption. The signing of the United Nations Convention against Corruption (UNCAC) in 2005
compelled the Ministry of Justice to create a committee to revise the definition of corruption in
line with UNCAC provisions and to develop a specific anti-corruption policy framework as
required in Article 5 of UNCAC. 149

2.1.

The National Anti-Corruption Action Plan (NACAP)

After five years of discussions, Ghana’s parliament finally adopted the National Anti-Corruption
Action Plan (NACAP) in July 2014. According to Joseph Allan, a programme officer with the EU
delegation to Ghana who took part in governance sector group meetings at the time, this was
strongly encouraged by Ghana’s international development partners, such as the EU and
Canada. 150 A member of the Committee on Constitutional, Legal and Parliamentary Affairs,
which issued a report on the NACAP before its final adoption, noted that "the Plan when adopted
and approved by the House would serve as a trigger for donor support, adding that no investor
would want to invest in an economy devastated by corruption". 151
Mr Batidam explains that the NACAP is based on the three main pillars of prevention, education,
and enforcement, and has four strategic objectives: (1) to build public capacity to fight
corruption; (2) to institutionalise efficiency, accountability and transparency in all sectors; (3) to
engage with all stakeholders; (4) to conduct effective investigations. The adoption of the NACAP
was the occasion for Ghana to engage in extensive stakeholder consultations. The Commission
on Human Rights and Administrative Justice (CHRAJ) organised several National Integrity
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Conferences, such as that in 201, which was supported financially by DANIDA, the Danish
Development Agency. The conferences were attended by a wide range of experts from
ECOWAS countries, the United Nations, and other international development partners. 152 The
challenge, as Mr Batidam has rightly put it, is to move from rhetoric to action, to have a "genuine
resolve to fight corruption" at all levels of society.

2.2.

Assessment of progress made

On the occasion of the Second High-Level Conference on the NACAP, which took place on
International Anti-Corruption Day and was attended by President Mahama himself, CHRAJ
released an initial progress report for January to September 2015. 153 If we examine the
achievements in the first pillar – prevention – we see that the government of Ghana introduced a
number of significant reforms, particularly to improve public financial management (PFM), such
as the Ghana Integrated Financial Management Information System (GIFMIS) and the SingleSpine Salary Scheme (SSSS). In December 2014, President Mahama also created the High
Level NACAP Implementation Committee (HiLIC) with a view to supporting the municipalities
and district assemblies, CHRAJ, and the National Development Planning Commission (NDPC).
With regard to the second pillar, on education, CHRAJ reported that 761 public education
programmes on corruption and the Whistleblower Act 2006 had been organised throughout the
country. However, a number of key bills are still pending in parliament, including the Code of
Public Officers Bill with a stricter asset declaration regime; the Right to Information (RTI) Bill; and
the Whistleblower Amendment Bill. According to Mr Batidam, NACAP’s main innovation is to
recognise that it is not enough to focus on the public sector. Policies should also tackle the
private sector, and all citizens have to be involved in the fight against corruption. The issue of
corruption has indeed a core topic within the public discourse, in both traditional and social
media. Some protest movements – such as #occupyflagstaff, 154 the Occupy Ghana movement,
inspired by the international anti-austerity movement and organised by Concerned Ghanaians
for Responsible Governance (CGRC) – demonstrated in the streets for the first time in July 2014
to urge the president to tackle corruption and fix the economy. However, the movement failed to
gain momentum and sustain strong support from Ghanaians after the event, as demonstrating is
not part of Ghanaian culture. One year later, the group rebranded itself the CitizenGhana
Movement and reasserted its non-partisan identity amidst claims that it was supported by the
opposition NPP. 155
Finally, in terms of enforcement, the government of Ghana has been keen to demonstrate its
willingness to respond to allegations of corruption. The CHRAJ commissioner reported that as of
July 2013, 202 persons were in prison following sentences related to corruption, but the
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progress report released in December 2015 contains little concrete information on this aspect. In
one of the biggest corruption cases, that of the Ghana Youth Employment and Entrepreneurial
Development Agency (GYEEDA) case, the Economic and Organised Crime Office (EOCO)
interrogated two ministers of state, a former minister of state, a member of parliament, and 23
GYEEDA officials. In his 2015 budget speech, delivered on 19 November 2014, the minister of
finance, Seth Terkper, pledged to enforce the recommendations of the auditor-general's annual
report on Ghana's public accounts: "This will involve the sanctioning and possible prosecution of
persons indicted by the report". He added that the government would "strictly enforce the
sanctions regime on payroll fraud and all other financial misconduct and indiscipline as outlined
in Section 8 in the Financial Administration Regulation". 156

3.

Evolution of key corruption indicators

At the end of 2014, both the latest Afrobarometer Round in Ghana and Transparency
International’s Corruption Perceptions Index pointed to strong perceptions of corruption in
Ghana. In the Afrobarometer, 157 which was published in December 2014, the independent
Ghana Center for Democratic Development (CDD-Ghana) found that "perceptions of corruption
increased significantly over time (i.e. 2002-2014), but declined slightly between 2012 and 2014.
Still, most Ghanaians believe corruption has increased over the past year; this opinion cuts
across all regions. They also say government has performed poorly in the fight against
corruption".
The Corruption Perceptions Index 2014, published by Transparency International, 158 ranked
Ghana in 61st place with a score of 48 (100 represents a clean state) out of 175 countries
surveyed. Compared to the average score of sub-Saharan Africa estimated at 33 - for a global
average of 43 - Ghana is among the best performers on the continent, though it is behind some
East-African countries, such as Botswana or Namibia. In the latest Corruption Perceptions Index
2015 released in January 2016, Ghana lost one point with a score of 47, but improved its overall
ranking from 61th to 56th out of all countries surveyed 159.
Even if Ghana continues to be relatively clean in a subregion scourged by corruption, the
prevalence of corruption in the country is all the same posing political risks with general elections
scheduled for the end of 2016. Corruption scandals, combined with high public deficits and a
crisis of confidence in the ability of the government to deal with macro-economic challenges are
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undermining the stability of its democratic regime. If it is not possible to conclude to a substantial
increase in corruption practices, the perception of corruption in the public discourse did rise in
recent month particularly in the pre-electoral context.

IV.

THE EU'S APPROACH TO GOOD GOVERNANCE IN GHANA

The EU’s approach to promoting good governance and fighting corruption in Ghana is a
complex interaction of many different factors, with actors embedded in a set of multidimensional
constraints and drivers affecting governance in the country.

1.

EU leverage to induce good governance

The EU uses a range of types of leverage to induce governance change and fight corruption in
Ghana based on its experience in other countries and the Ghanaian political culture: governance
as a cross-cutting issue; policy-reform-enabling support; legislative safeguards; checks and
balances; institutional capacity building; effective enforcement; and financial governance
assistance.

1.1.

Governance as a cross-cutting issue

The head of cooperation of the EU Delegation to Ghana, Ignacio Burrull, explains that the EU
strategy is not "the one size fits all kind of approach, like the same formula should be adopted all
throughout the many years of development assistance; it would depend on the social, economic,
and political context". The EU delegation to Ghana considers good governance a cross-cutting
issue and integrates it into all programmes implemented in Ghana.

The holistic approach maximises the impact on the country’s governance structures by, for
instance, identifying sectors prone to corruption. Following the discovery of oil in 2010, STARGhana supported the establishment of the Ghana Civil Society Platform on Oil and Gas, which
coordinated over 100 civil-society organisations in carrying out advocacy initiatives on oil and
gas legislation, revenue collection, and environmental protection. 160

Francesco Torcoli also explained that as part of the formulation of the new anti-corruption
programme under the 11th EDF, the EU delegation to Ghana included a flexible short-term
expert (STE) facility to support "indirect stakeholders" in key sectors, such as the Environmental
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Protection Agency (EPA) or the Public Interest Accounts Committee for the oil and gas sector, to
mitigate corruption risks related to illegal logging or oil production. 161

1.2.

Policy-reform-enabling support

To promote reform, the EU encourages the use of policy frameworks that share expertise based
on international norms and best practices, such as the Millennium Development Goals. The
MDG5, Improve Maternal Health, was chosen as a focus and integrated into the general budget
support for the Ministry of Health and into the decentralisation programmes to promote
accountability for basic services provided at the district level.

Programme officers are also encouraged to use country systems or policies to define triggers
and indicators to promote ownership and sustainable change. Joseph Allan noted that the
launch of the national anti-corruption framework in Ghana, the National Anti-Corruption Action
Plan (NACAP), was strongly encouraged by the members of the Governance Sector Working
Group, particularly the Canadians and DANIDA, and has now been included as a progress
indicator in the new Ghana-ARAP programme. NACAP is inspired by experiences in other
countries, such as Tanzania, but for Vitus Azeem, executive director of the Ghana Integrity
Initiative, only "the idea was imported, (...) NACAP was developed in Ghana by Ghanaians; you
are introducing the idea but not the views of another country. It is a good idea to have a policy
direction, but the direction will depend on the country".

Similarly, Mr Torcoli reports that the delegation has been providing strong support through its
reform processes, such as the electoral reform process and the constitutional review. The
recommendations of the Constitution Review Commission (CRC) include a set of measures to
strengthen the role of CHRAJ, including the possibility to initiate investigations without formal
complaints and make them directly enforceable by the courts. Mr Torcoli regrets that this
process, which was initiated in 2010, stalled completely following the change of government in
2012. The EU governance team made it clear that this would be a missed opportunity to adapt
the constitution to Ghana’s needs in the twenty-first century and strengthen democracy in the
country.

1.3.
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In terms of fighting corruption, Mr Azeem explained that a key approach adopted by his
organisation and supported by STAR-Ghana was to look at "legal and policy gaps in dealing with
corruption and advocating on those gaps to be filled. For example, we advocated on the asset
declaration law, the public disclosure regime".

The importance of pending pieces of legislation, such as the Right to Information Bill, is
recognised specifically by the Ghana-ARAP programme and integrated under its specific
objective to support the rule of law in the country. The EU supports also the development of a
robust legislative framework though its work with CHRAJ. In the first NACAP programme
report 162, CHRAJ highlighted for instance its collaboration with the Parliament of Ghana through
the Constitutional, Legal and Parliamentary Affairs Committee to advance work on the Conduct
of Public Officers' Bill 2013, and a draft Code of Conduct for MPs.

1.4.

Checks and balances

At the core of the EU approach to promoting good governance is the attempt to reinforce checks
and balances to compensate for the excessive predominance of executive power in the
Ghanaian 1992 constitutional system.

Mr Torcoli stated, "our approach is to work with the supply side and demand side. So
strengthening the institutions, strengthening the capacity of institutions to combat internal
corruption, and then, on the other side, to strengthen the capacity of civil society to hold the
government accountable and sensitising citizens on what corruption means".

The EU is tackling three main challenges in particular: a weak parliament, the fragmentation of
civil society, and the lack of independence of the media. Ms Palmero explained that to promote
accountability and transparency, "in our last programme STAR-Ghana, we tried to support both
[civil society and media] to facilitate this interaction".

1.5.

Institutional capacity building

To promote transparency and accountability, a significant part of EU development assistance is
dedicated to capacity building within organisation such as the IGIs, CHRAJ, and the Ghana
Audit Service in order to ensure the proper implementation of anti-corruption policies and the
deepening of democratic governance.
162162

Executive Summary, Progress Report, January-September 2015, National Anti-Corruption Action Plan
(NACAP), Commission on Human Rights and Administrative Justice (CHRAJ), p. 10.

David A. Kangah, former deputy chairman of the Election Commission of Ghana from 1993 to
2012, recognised the "invaluable" support provided by donors. He gave the example of
transparent ballot boxes and new registration systems with pictures as concrete contributions
made by international partners.
Mr Burrull provided a good example of how institutional capacity building can be a powerful
instrument to improve governance when used as an ex ante trigger. Under the 11th EDF, the EU
decided to delay disbursements linked to a new agriculture infrastructure project to develop
irrigation in the north of the country pending the reform of the Ghana Irrigation Development
Authority (GIDA). "Basically, the point is to make sure that we are putting money on something.
Be it power, irrigation schemes, feeder roads, we need to be sure that the structures of the
organisation we are going to work with are adequate to mitigate the risk of the programme
collapsing after the end of the programme. With the World Bank, we are looking at GIDA, the
irrigation authority. We look at how it is run to make sure it is a structure that will look after every
aspect of the scheme that we may support".
In this sense, the EU is carrying out a kind of governance audit to maximise the impact of funds
expected to be received and the sustainability of the project.

1.6.

Effective enforcement

At the core of the EU system of triggers and indicators lies the aim of ensuring the effective
enforcement of key anti-corruption commitments and good governance principles, such as
transparency and accountability. Mr Azeem warns that "NACAP is a good policy, we were part of
it, if implemented it will bring corruption under control. The problem is implementation, whether
there will be adequate resources, commitment, some amount of independence to pursue the
corrupt. If we are able to pursue the corrupt and bring them to book then it will discourage others
to do similar acts".

The rationale for the new and ambitious five-year Ghana-ARAP programme is precisely to take
into account the lessons of the past assistance period and includes as an objective the
compliance with and respect for the rule of law (Key Result Area 2). The approach involves
strengthening law-enforcement agencies and building prosecutors' capacity to prosecute
corruption and related offences.

Speaking at the NACAP Conference organised by CHRAJ in December 2015, the EU
ambassador to Ghana, William Hanna, outlined the EU approach: "The EU believes that the
impunity achieved by the perpetrators of corruption, including through money laundering, is a
major contributor to global poverty".

1.7.

Financial governance assistance

Finally, the last component of the EU toolbox to promote good governance in Ghana is the
provision of adequate resources and expert assistance to improve financial management. In the
last decade, the focus has been on achieving good financial governance. Mr Burrull argues that
when it comes to corruption, "it is not only to divert money illegally for the interests of a few, but
also if you actually spend money on something that is not viable, it could also be considered as
a certain corruption practice".

The EU is impacting governance not only by helping key institutions and actors to be well
resourced, but also by promoting financial education, such as financial performance
management techniques in the public sector or strict financial rules in contractual agreements
with NGOs or governmental agencies. In the Cotonou Agreement, the National Authorising
Officer (NAO) within the Ministry of Finance of Ghana is also meant to be the watchdog for the
sound management of EU-funded projects.

2.

Ghana-EU cooperation processes for change

The EU delegation to Ghana and its Ghanaian and international partners are putting in place a
range of cooperation processes to advocate for change based on the leverage options
mentioned above, but finding the middle way between inducing change and respecting the
principle of country ownership remains a delicate balance.

2.1.

Nurturing ongoing dialogue

For the head of the governance team, Ms Palmero, the best way of influencing the incentives
facing Ghanaian actors is to engage in an ongoing dialogue with them. "This is the art of
negotiation, we need to find a common ground with the authorities building a partnership. I really
believe that you need to build up working relationship, so that there is work done."

EU conditionality implies regular dialogue at all levels of governance and throughout the project
cycle. Mr Burrull mentioned two types of dialogue – policy dialogue and political dialogue – as
essential fora. "A lot has to do with the level of policy and political dialogue; effectiveness is not
simply operational or contractual. Policy dialogue to see what sectors are ready to assume and
able to absorb and political dialogue – it may be in some instances the only way to unblock
situations that otherwise would not be solved. Between the ambassador and the president we

were able to raise issues which had an immediate effect and then a snow-ball effect on
projects". For instance, Mr Torcoli mentioned that the issue of the stalled constitutional review
and the elections in 2016 were raised in the last dialogue in June 2015.

But Mr Burrull admitted that dialogue can be challenging at times. "With this genuine dialogue,
we suffered a lot, relations were hampered, but after two years, they realised, if we did so, we
wanted well for the country and perhaps one of the means to let them know that they were not
on the right track was to suspend budget support. Now that the country is on track, people
realised it was not a bad idea".

For Mr Azeem, this type of high-level diplomatic dialogue can also hamper change. Asked about
how EU triggers and indicators can actually affect the governance of Ghana, he stated: "I am not
sure about that, because for diplomacy sometimes, this is not discussed in the public domain,
we meet to discuss triggers. Usually this is the laws that we passed, but they don't go into detail,
and only if they have problems, they will talk in private. So if they have any impact at all, it is not
known. It is discussed behind closed doors".

Mr Torcoli noted, however, that the day-to-day dialogue at the level of local actors could also
contribute to better governance despite conditionalities not being so strong in projects. "The
support to the IGIs has been a good example, putting the three IGIs, the NCCE, the National
Media Commission and the Electoral Commission, working together. It was not foreseen at the
beginning of the project but from the moment we started implementation we have seen there
was more and more room for cooperation; at the working level, we have produced some
concrete results". 163

2.2.

Audit, reporting, and visibility requirements

EU conditionality implies review mechanisms to evaluate progress, including audit and reporting
requirements to mitigate corruption risks in programmes. Mr Burrull stated, "we have in our
projects some protocols for submitting reports and audit implicit in any single financing
agreements that we sign with civil society organisations or government organisations".
Sometimes the headquarters in Brussels also contracts external consultants to carry out audits.
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The EU visibility requirements included in contractual obligations 164 and the media are also key
to inducing governance change in Ghana. Mr Allan cited the approach of STAR-Ghana to
obtaining open consultation with the government on the Petroleum Revenue Management Act
2011 as a success story. "STAR-Ghana contacted the Oil and Gas Platform and then they
contacted the press. So the government initiated open consultation. When the bill was revised,
the government was the first to say that the bill had benefited from the input of CSOs. It wanted
the "good governance dividend" so that donors would trust it more and give it more. It was a
success story". 165

2.3.
The impact of EU technical assistance on the capacity of local
actors
Technical assistance is also seen as a good method for directly inducing change in
environments with low expertise and weak institutions. For example, Ms Palmero noted the
following about the Ghana-ARAP programme: "It was a new programme that we started; the EU
never worked on anti-corruption in Ghana. It is then prudent to work on a project with anticorruption, they will benefit a lot from technical assistance. If this is good, it can be really
effective to make people work and to improve capacities of public service". In this case,
technical assistance is seen as an initial investment step, before the launching of, for instance,
budget support modalities.
As part of the programme SOCIEUX, a EuropeAid technical assistance facility on social
protection, the EU sent experts to Ghana in February 2015 to support the Ghanaian government
in the formulation of its new National Social Protection Policy. 166 The European experts
facilitated a capacity-building workshop for high-ranking civil servants and the representatives of
NGOs. They also participated in a high-level working group to help inform the new policy
prepared by the Ministry of Gender, Children and Social Protection. As a follow-up, experts were
asked to comment on the draft zero, which was circulated after the summer of 2015.
Even if the use of technical assistance can provide quick results to induce governance change,
Mr Burrull warns against an over-reliance on it, which would be detrimental to the sustainability
of the country’s development. "If we are going to interpret development assistance by providing
only European technical assistance running the show, we are not doing a favour whatsoever to
our partner country."
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3.

The EU governance progress indicators

In order to track progress, the EU is using different evaluation methods from the MDGs to the
peer-review mechanisms of joint programming to assess if triggers and indicators have been
met, such as the adoption of legislation, the working processes of institutions or macroeconomic
indicators in the case of budget support.

3.1.

An international evaluation framework

An important point of reference for evaluating the impact of EU development assistance to
Ghana has been the eight Millennium Development Goals (MDGs). In September 2000, the
government of Ghana agreed to the MDGs by signing a UN declaration with 198 signatories.
The MDGs provide eight targets 167 with which to evaluate the countries’ development, and these
are used by the EU to measure Ghana’s progress. The data was prepared by the World Bank,
and the EU admits that obtaining consistent data has been a challenge. It is possible to
conclude, however, that Ghana has been doing well at eradicating extreme poverty (MDG1) and
achieving universal primary education (MDG2), but that more needs to be done to reduce child
mortality (MDG4), improve maternal health (MDG5), and ensure environmental sustainability,
particularly access to safe drinking water (MDG7). This is why MDG5 and MDG7 were key
objectives of EU support under the 10th EDF. In the case of Ghana, the use of concrete and
measurable international indicators has been regarded as a good incentive for inducing change.
The EU and Ghana have actively participated in the elaboration of the 17 new Sustainable
Development Goals agreed in September 2015 at the UN for Horizon 2030. 168

3.2.

EU part of peer-review processes

As part of the G-JAS signed in 2007, the EU participated in the mid-review process 169 in 2009,
which was based on a questionnaire given to all participating DPs. The issue of high transaction
costs for the Ghanaian government and insufficient country systems as well as the need to
continue to strengthen sector working groups through the increased participation of the
government and DPs were raised. In the Ghana-ARAP document, the EU regrets in the lessons
learned that the governance working group was unable to meet regularly after 2012, making it
difficult for DPs "to support governance in a coherent and coordinated manner".
As part of the Compact 2012-2022 on Leveraging Partnerships for Shared Growth and
Development, 170 the EU is now taking part in a new Development Partners Performance
Assessment Framework (DP-PAF) exercise, which is a joint assessment with the government of
Ghana and is based on 23 indicators drawn from internationally agreed principles. 171 These
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indicators include the percentage of total aid recorded in Ghana's national budget (alignment);
the number of DPs specifying all disbursement conditions in their financing arrangements
(transparency); and the adherence of DPs to jointly agreed targets for general budget support.
The objective of the peer-review exercise is to improve mutual accountability between the DPs
and the Ghanaian government, thereby facilitating the coordination and efficiency of aid
delivered to Ghana in line with the principles agreed to in Busan and in Ghana's Aid Policy,
which is supported by the government. By increasing transparency, the exercise is also meant to
encourage consultation with civil-society actors.
The DP-PAF is rolling over three years and is carried out by an external contractor. The process
is also informed by the annual progress reports produced by the Ghanaian government. These
cover most of the performance criteria included in national development plans such as the
GPRS II (87 per cent in 2007 as opposed to 62 per cent in 2005 172), as well as district APRs
reporting on the implementation of the district medium-term development plans (DMTDP). In
response to the challenges identified under the previous national strategies, the GPRS I and II,
the Ghanaian government has pledged to expand technical capacity for monitoring and
evaluation (M&E) at all levels. M&E is indeed recognised in the Compact as a "fundamental tool
in transparent, democratic and accountable governance" (Point 4.2.6.2).
In the baseline 2008-2009 report published in 2010 by the Swiss Consultancy Gerster
Consulting, 173 the EU declared for instance that 98 per cent of its ODA for 2008 and 100 per
cent for 2009 was recorded in Ghana’s national budget, relative to an average of 94.4 per cent
among all DPs. For the percentage of ODA to Ghana delivered as budget support (BS), the EU
achieved 63.4 per cent in 2009 compared to an average of 55.3 per cent among DPs. The EU is
likely to score poorly on that indicator in the next financial period under the 11th EDF given the
redirection of aid towards project-based assistance.

3.3.

EU country-strategy evaluations

The most comprehensive evaluation of EU assistance to Ghana is carried out by the delegation
in the formulation phase of the next EDF financial cycle. The country-strategy evaluation carried
out in 2005 found in particular that "there is no overall strategy to ensure consistent coverage of
governance, gender and environmental issues". 174 In its assessment of the GPRS II, undertaken
to formulate the new projects under the 10th EDF, the EU welcomed the plan’s acknowledgment
of the role of institutions in achieving growth. It regretted, however, that "the national plan
underestimates the importance of civil service reform and improved budget processes (planning
and implementation) to achieve plan objectives, efficient social expenditure and donor
harmonisation." 175 The establishment of a professional civil service has indeed become a key
condition imposed by the EU and other international donors for the continued disbursement of
general budget support in particular. In its assessment of the reforms undertaken, the EU
criticised the fact that "despite numerous donor-supported interventions over the last decade (...)
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the public sector remains an unofficial employment vehicle for government, while low-level
corruption is endemic and even tolerated as a strategy to enhance inadequate salaries". 176
Between the 10th and the 11th EDF, the governance sector did gain in strategic importance, but
this was unfortunately not reflected in the resource allocation, and the governance team remains
understaffed compared to other sections, such as the infrastructure team. In the lessons learned
section of the Ghana-ARAP document, the governance team decided to take a more direct
approach and define a stand-alone programme to fight corruption. Based on the experience of
donors such as DANIDA, which has been very active in supporting the judiciary, the main
challenge remains the limited capacity of key governance actors, particularly CHRAJ and the
judiciary, to absorb the aid delivered by DPs.
The seven-year financial period has provided aid predictability to the government, but the
European Commission is also encouraging more regular progress assessments to fit with the
local requirements and to react to macroeconomic challenges more efficiently. In the latest
revision of the Cotonou Agreement (CA), a provision on "exceptional performance" has been
added to allow for additional funding to be given to countries demonstrating "effective povertyreduction policies and sound financial management" in ad hoc reviews outside of the normal
mid-term and end-of-term reviews. In the case of breaches of the agreement by the parties, such
as human rights violations or non-respect of democratic principles and the rule of law, a
consultation procedure is recommended (Article 96, CA). If the political dialogue and
consultations fail, a suspension of aid can be envisaged "at last resort". In Article 9 of the
agreement, the parties recognise the importance of good governance and the fact that "serious
cases of corruption, including acts of bribery leading to such corruption", as referred to in Article
91 constitute a violation of that element (Article 9.3, p.21). Article 97 provides that in serious
cases of corruption, the Parties launch a consultation procedure. Parties are encouraged if
consultations fail to take immediate measures, albeit "proportional to the seriousness of the
situation".
In the case of Ghana, it was the deterioration of the macroeconomic indicators and poor public
financial management around the 2012 elections that compelled the EU delegation to Ghana to
suspend budget support aid at the end of 2013 for a two-year period until June 2015. The
decision impacted the sector budget support, including the decentralisation programme and the
support to the Ministry of Health to improve maternal health. Mr Burrull explained that "obviously
this is not ideal; whereas so far 70 per cent was delivered through budget support it is an explicit
message that expectations were not met, and this is critical for relations between the EU and
Ghana".

3.4.

The politics of triggers and targets

The decision to suspend budget support led to the politicisation of cooperation between Ghana
and the EU. Although normally the partners of the MDBS are committed to reach consensus on
the DP-PAF, the EU decided to adopt a strict approach at odds with certain DPs. The EU
delegation to Ghana has been increasingly put under pressure by the European Commission to
justify the good use of EU development funds, all the more since the introduction of the Lisbon
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Treaty, which increased the European Parliament’s oversight. The European Commission needs
to report to the Budgets (BUDG) Committee in the European Parliament on the "value for
money" of the aid disbursed.
The exposure of the ghost workers scandal in the Ghanaian and international press in
December 2014 177 put the EU under extra pressure to protect EU taxpayers’ money. The
Ghanaian government was accused of mismanaging public service human resources with
allegations of serious deficiencies in payroll management. In the budget discharge document
adopted in April 2015, the European Parliament openly voiced its concerns, stating that the EP
was "worried about the Ghana public payroll fraud case where neither the World Bank nor the
United Kingdom as project partners alerted the European Commission about the serious
concerns they had about weaknesses in controls and the risk of accounting errors and fraud that
these presented". 178
Mr Torcoli explained that it was very hard to measure progress, because "for the budget sector,
indicators are set, but it is very difficult to check because the statistics are not reliable in Ghana,
so when it comes to check with indicators, the numbers you get are not reliable, so it is difficult,
so you use methodologies that can be very expensive." The decision to resume budget support
was based on the release of a concrete Payroll Action Plan by the Ghanaian government and
the latter’s signing of a three-year IMF programme entailing the oversight of expert international
organisations, the IMF, and the World Bank.
The suspension of budget support also provided an opportunity to reassess the indicators set for
the decentralisation programme’s sector budget support after the decision to resume the support
in June. Ms Palmero reported that her team had meetings with the Inter-Ministerial Coordinating
Committee and the Ministry of Finance to discuss the issue of funds not arriving to the districts:
"We finally got the Ministry of Finance to accept specific indicators on fiscal decentralisation. So
this really has an impact on the people at the local level, we were really negotiating so we got it.
This is the way to work".
The experience of budget support suspension was a painful one for both the EU and Ghana, but
it highlighted the importance of political negotiations and the need to have trust in the
commitment of both partners. Measurable objective indicators are only one part of the equation;
political interpretation plays also an important role.
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4.

The right mix of EU aid modalities

There is no recipe for the ideal mix of EU aid modalities, but it is essential to consider each aid
modality's advantages and limits. The EU is constantly blending different instruments according
to Ghana’s shifting needs.

4.1.

Budget support versus project-based aid

According to Ms Palmero, budget support is a "powerful instrument. If you have good indicators,
you can make conditionalities". She gave the example of how she was managing the
preparation of the next tranche, at the end of 2016, for her decentralisation programme. She
noted that €3 million would not simply be transferred to an account, and that she was also
engaging early on in dialogue and was requesting prior confirmation that payroll issues had
been addressed properly. "We have organised a workshop on budget support with the different
stakeholders for them to understand what budget support means. You collect targets,
conditionalities, indicators; it is about delivering, otherwise there is no funding". Budget support
is a good instrument with which to obtain results while encouraging the ownership of public
policy in Ghana. The conditions imposed compensate for the fact that the EU has less
opportunity to effectively control how the funds are used.
Budget support is, however, a more risky approach in countries that do not have a minimum of
good governance to ensure that the funds provided by the EU are not wasted or diverted
through corrupt practices. To avoid another budget support crisis, especially given the 2016
elections, which could again lead to overspending as in 2012, the EU adopted a prudent
approach and decided to suspend budget support to Ghana under the 11th EDF and instead
channel aid through project-based programmes.

4.2.

Project-based EU assistance

Mr Burrull explained that "when it comes to project-based aid, certainly it is perhaps easier to
control because all expenditures and investments with funding given by DPs should be easier to
be tracked". One solution used to manage governance risks is, for instance, the indirect
management approach, with delegated agreements signed with organisations, such as EU
member states or civil-society organisations. For instance, Mr Burrull explained that after being
made aware of alleged corruption practices inside the CHRAJ organisation, 179 the EU still
wanted to empower this crucial anti-corruption agency under the 11th EDF as anticipated, but it
was decided that it would be the Spanish foundation FIAAP that managed the budget, and that
CHRAJ would only be in charge of the planning, strategy, and implementation of the
programme.
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The CHRAJ Commissioner, Lauretta Lamptey, was suspended on 13 January 2015 after accusations of misusing
public funds on rent and renovation of her official bungalow. URL:
http://www.ghanaweb.com/GhanaHomePage/NewsArchive/Mahama-s-response-on-CHRAJ-boss-scandalcommendable-IMANI-Boss-343047 (25.01.2016).

Table 6 Overview of budget-support versus project-based-assistance features

Main feature/Aid modality

Budget support

Project-based

Local ownership

High for the GoG

Low if through delegated
agreements

High if grants given to local
CSOs
Control of funds

Low

Low

Conditionalities

High

Medium

Scope of impact

High

Low to medium

Flexibility

Medium

High

Sustainability

High

Medium

Capacity building

Low

High

4.3.

Other aid instruments used

In the case of multi-country cooperation mechanisms or thematic instruments, such as the ACPWater Facility set up in 2004, the EU is using a more integrated horizontal approach, which
facilitates comparisons between countries, enables more targeted action, and is usually more
accessible to civil society. 180 The thematic approach allows the EU to align its development
support with international commitments – in this case, the water resources management
advocated at the World Summit on Sustainable Development (WSSD) in Johannesburg in 2002.
As regards the Instrument contributing to Stability and Peace (IcSP), Mr Torcoli highlighted, for
instance, that the IcSP had been used to provide "support to the Financial Intelligence Unit of
the Bank of Ghana to enhance the capacity to fight money laundering. (...) By enhancing the
capacity of institutions through the instrument for stability and peace we have even enhanced
the capacity of institutions to at least monitor certain areas, like the real estate sector with
suspicious transactions in the banking sector of Ghana".
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See for example the Guidelines for Grant Applicants, Promotion of the Millennium Development goals:
Sanitation in poor peri-urban and urban areas ACP countries (EuropeAid/132128/C/ACT/Multi. URL:
https://webgate.ec.europa.eu/europeaid/online-services/index.cfm?ADSSChck=1443437309411
&do=publi.getDoc&documentId=117615&pubID=132128 (28.09.2015).

The EU in Ghana is also using the EIDHR to complement other tools, such as the political
dialogue and the development cooperation instrument (DCI). The EIDHR envisions support for
civil society "to become an effective force for political reform and defence of human rights". The
calls for proposals are launched without the need for the host government consent, which
means that sensitive political issues can be tackled. The financing under the EIDHR can take
the form of global or country calls for proposals managed by the relevant EU delegation. For
example, the EU launched calls to promote children's rights and the participation of women in
governance based on the rules set out in the EIDHR 2006 Regulation 181 and on the contracting
procedures set in the Practical Guide (PRAG) for external cooperation contracts financed under
the general budget and under the EDF. 182
All organisations receiving EU funds have to declare that they do not fall under the so-called
"Exclusion Criteria" 183 and can face administrative penalties. The integrity criteria include the
obligation to have a clean judicial record, not to be bankrupt, and not to have been subject to a
judgment for corruption, fraud, or any illicit activities. In the case of country-based grants, the
delegation is also free to add specific conditions related to the eligibility of actions under the
instrument chosen, to encourage, for instance, the organisation of seminars, the provision of
technical support to stakeholders, or advocacy initiatives. The delegation can therefore have a
direct impact on actions pursued in the country by non-state actors to reinforce democracy and
accountability mechanisms.
The EU delegation to Ghana can rely also on the use of thematic programmes under the
development cooperation instrument (DCI), which was launched in 2007 in an attempt to better
coordinate the existing external cooperation financing instruments. The actions financed under
the DCI are governed by the rules laid out in Regulation (EC) no 1905/2006 184. The governance
section of the delegation has launched some calls for proposals under the Investing in People
and the Non-State Actors and Local Authorities in Development programmes. Financed under
the EU’s general budget, like the EIDHR, the projects under the DCI follow the same contract
rules, but specific conditions can be added to reflect the objectives of specific calls for proposals.
The overall principles of the Non-State Actors and Local Authorities in Development is laid down
in Article 14 of the 2006 Regulation 1905 to facilitate the involvement of non-state actors in
policy formulation over a longer period and the capacity of local authorities to deliver basic
services to the poorest citizens. 185 In particular, the type of intervention is laid out precisely,
including actions to promote citizen's active engagement and capacity-development processes,
while delegations are encouraged to select projects that support local authorities within the
framework of country-strategy papers.
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Overall, the use of thematic programmes, as opposed to geographical instruments such as the
country-based assistance provided under the EDF, offers more flexibility and the ability to
directly influence civil society, but the conditions imposed on the design of projects are more
restrictive and dictated by international and European commitments as opposed to countrybased priorities. Mr Torcoli concluded that what was essential was the coherence of the different
instruments used.

5.
5.1.

The impact of EU assistance on the behaviour of local actors
Reducing corruption incentives in the public sector

In terms of budget support, Ignacio Burrull warned that "the fact that in the past two years, the
EU in Ghana decided to withhold budget disbursements (…) is not only or exclusively linked to
corruption; there is a certain component [that is] public finance management and economic
instability. I would refrain from saying that it was because of corruption that we decided not to
disburse".
In the case of Ghana, a great deal of expectation arose from the discovery of oil and the
country’s accession to the status of lower-middle-income country. However, public spending
became a core issue not due to the flow of EU assistance but because of the scarcity of revenue
due to lower than expected oil revenues; a spending spike around the 2012 elections because of
vote-buying; poor public finance management and an absence of reliable country systems to
manage the government payroll; and a negative macroeconomic environment with declining
revenues from traditional exports, in particular coca and gold.
In this context, Mr Allan argues that corruption among civil servants can be described as a
"coping mechanism", "if they think that they are not well paid by the government they have an
additional source of income through corruption practices". Similarly, Mr Kangah noted that there
is a lack of respect for state property. "There is a certain tendency, what belongs to the state,
they would call it government, this is a free something. It does not belong to anybody, so if you
take it, you have not done wrong to anybody". In this sense, we can observe rent-seeking
behaviours among civil servants.
As an oil-exporting country, Ghana recognised early on that oil could be a major source of
corruption in the national budget it revenues were mismanaged. Mr Allan reported that,
unfortunately, the creation of the Public Interests and Accountability Committee in 2011 as part
of the Petroleum Revenue Management Act 2011 (Act 815) has proven disappointing because
there is a lack of follow-up on the committee’s findings. For instance, he noted that the
committee had identified inflated budget lines, such as "capacity building", which was likely to be
a "conduit for siphoned oil and gas revenues".

5.2.

Unlocking civil-society constraints

The EU’s strategy to promote good governance in the extractive industry has been precisely to
build accountability and put pressure on the government through support to civil society. Mr
Torcoli was pleased about the impact made by the STAR-Ghana joint fund, "which has become

some kind of brand" and contributed to "analysis on the impact of the oil and gas sector on
Community, on how they redistribute or
not the revenue in the Community".
Challenges facing the Western Corridor Project
Another key achievement of the 10th
EDF has been the implementation of
Under the 10th EDF, the EU launched an
projects under the non-state actor
programme to build accountability at
infrastructure road project to extend the Western
the district level and ensure the
Corridor. The project has hit a dead-end for the
adequate distribution of the National
time being because the EU identified irregularities
Common Fund at the national and local
in the price-ratio formula used to calculate the
levels. Mr Allan gave the example of
costs of the contract in the procurement process.
the Social Enterprise Development
Foundation: "They managed to get
them the funds they were entitled to
The EU suspects that the contract may have been
and
create
awareness
with
inflated due to mismanagement or corruption
communities; they formed district
monitoring committees to monitor
practices in favour of the contractor.
projects of the districts. They did
financial audit and tracked for inflated
costs by comparing with other districts.
While the issue was recently investigated by the
They did a fantastic job. It attracted
EU Court of Auditors, the government has not yet
national publicity".
been able to settle with the contractor. The EU has
calculated that the government could lose up to
The prevalence of corruption scandals
€12–14 million if the error is not corrected as the
has also led many stakeholders,
including civil-society groups such as
the Ghana Integrity Initiative (GII) together with the Ghana Anti-Corruption Coalition (GACC), to
push for more transparency and accountability through their 2014–2018 project entitled
"Strengthening Accountable Democratic Institutions and Systems through Citizen Engagement
(ADISS)". 186

5.3.

Corruption versus irregularities: A fine line

Although the emphasis is on transparency, it is very difficult to obtain information about possible
cases of corruption in the distribution of EU assistance itself. One of the weakest aspects of EU
assistance under the EDF is, however, the use of the National Authorising Officer (NAO) system
created inside the Ministry of Finance.
Mr Burrull explained that "there is a very thin line between corruption and inefficiencies and
inadequate means. Sometimes we tend to think there are corruptive practices, whereas in fact
there is a lack of will, lack of resources, or lack of efficiencies altogether". He named in particular
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For more information, see GIS Project Website. URL: http://www.tighana.org/programs/ accountabledemocratic-institutions-and-systems-strengthening-adiss-project/ (28.08.2015)

the case of the disagreement with the Ministry of Finance over the Western Corridor Project
because of what was suspected to be an inflated contract.
Other irregularities mentioned were the management of the aid received by the IGIs. Mr Kangah
also gave the example of the management of the Electoral Commission’s costs. He admitted
that he had to support the entity to clarify budget lines, but did not give more details. He warned
that some of the activities supported by donors may never be carried out if there is no proper
control in place.
V.

KEY RECOMMANDATIONS

Democracy in Ghana has almost reached the golden age of 25 years old and has served its
purpose of safeguarding stability and bringing prosperity to the Ghanaian people. Ghana’s
progress in terms of poverty reduction has been undeniable, but to continue to play its role as a
"peace spot" in a troubled region, ensuring good governance should not be neglected, especially
ahead of the 2016 general elections.
Ghana must overcome the proliferation of corruption in the public sector and beyond. If it is
difficult to assess whether corruption is really on the increase in the country, it is clear that in a
context of limited public resources and increased international competition, corruption practices
should be identified and combated. It is reassuring to observe that the fight against corruption is
now at the heart of the Ghana-EU Partnership and that the EU has taken a firm stance on public
reform management as a condition for budget support. The EU has even launched a new standalone project, the Ghana-ARAP programme, to support the implementation of the NACAP.
The EU’s approach to promoting good governance in Accra reflects the international aid
effectiveness agenda and takes local ownership and accountability very seriously. The EU
delegation to Ghana is constantly analysing the local context and joining forces with different
stakeholders to build good governance coalitions which differ from project to project. In dialogue
with the Ghanaian government, it has increased the use of endogenous conditions, such as
performance indicators designed by the government itself.
However, the use of exogenous conditions has also increased, as a result of EU citizens’
demands for greater accountability, the new constraints on EU aid delivery imposed by the
Treaty of Lisbon, and the increasingly interdependent macroeconomic environment. The focus
on governance is not reflected as such in the EU aid budget, so the risk of a lack of resources
for key anti-corruption institutions, such as CHRAJ or the justice system, remains very high. The
issue of aid absorption as well as the decision to move away from budget support indicate the
limits of the EU approach. The outcomes of Ghana’s 2016 elections and the attitude and
competencies of the next government will be essential to making NACAP a success or a failure.

1.1.

Key recommendations regarding the Ghana-EU Partnership

Based on our research, field experience, and interviews with key Ghanaian and European actors
and experts, we have developed the following set of recommendations for improving the impact
of EU assistance on governance in Ghana.

1. Shift away from conditionalities: To reflect the clear shift away from asymmetrical relations
with ACP countries, all Ghana-EU actors are adamant about the need to abandon the use of the
term conditionalities. As partners, the objective of cooperation should be about debating the
most effective policies, and impact should be the common goal. Mr. Burrull noted, "Perhaps it is
semantic, but this is a cultural change in the development aid that we need to assume", while Ms
Palmero stressed the principle of ownership as a way to maximise impact.

2. Mix aid modalities: By mixing aid modalities, the EU and its Ghanaian partners can ensure
that the approach chosen fits the specific needs of the country. This approach should be revised
regularly. The Ghana-ARAP programme first adopts a project approach involving technical
assistance before re-assessing, after a few years, whether budget support would be appropriate.

3. Set reasonable and measurable indicators: For the EU to continue to have leverage, the
indicators set should be realistic and should take local constraints, such as the lack of reliable
statistics, into account. Mr Torcoli warned that "otherwise you risk [that] you cannot measure the
impact of your support all over the implementation of the programme". The suspension of budget
support should remain a last-resort option as it can penalise key sectors and affect "the
development dynamic in a sector which is crucial for governance, such as decentralisation".

4. Reinforce the capacity of the NAO: As a bridge between the EU and Ghanaian authorities,
the NAO should be better supported to avoid any delays in the delivery of projects and minimise
issues related to absorption capacities. Mr Torcoli warned that delegations’ agreements with
member-state agencies, for instance, are not solutions: "We always need to have a policy
dialogue with NAO otherwise it would be detrimental to the implementation of the projects".

5. Tighten EU project budget controls: The controls and verification of budgets submitted by
recipient organisations should be reinforced to maximise the impact of EU funds. Mr Kangah
stated that the EU in Ghana "should be careful that the money is used for the purpose they are
giving", as otherwise it can be a source of irregularities or even a conduit for corruption. He also
recommended taking core funding into account when supporting NGOs and developing longer
projects of at least three years.

6. Engage in continuous and genuine dialogue: The most essential recommendation is that
the dialogue between the Ghanaian and EU partners should always be nurtured and genuine.

Mr Allan recommended the use of open consultations with key stakeholders, including civil
society, the private sector, and government. Mr Burrull concluded that there should be "a
dialogue between peers". Local institutions in particular should be empowered to contribute to
lasting change.

1.2.

Recommendations for positive governance change in Ghana

Based on the review of the state of governance in Ghana and the latest reforms initiated,
particularly the introduction of the NACAP, the following recommendations for positive change
capture the proposals made by key experts.

1. Develop real political commitment to combat corruption: EU-supported programmes and
a new Ghanaian blueprint to combat corruption are not enough. Genuine political commitment at
all levels of governance is needed to ensure proper implementation. Mr Kangah welcomed the
fact that at the NACAP Conference in December 2015, "the President came out openly to
support CHRAJ, [saying] those institutions that did not report on NACAP should be sanctioned".

2. Institute a dual approach: Mr Torcoli indicated that reforms should be introduced to combat
corruption at two levels – at the level of public officials, such as police officers "asking for
money", and at the highest level, to prevent scandals like the Woyome and ghost workers
scandals that involve corrupt political elites and government institutions.

3. Advocate for legislative change: To overcome the weakness of the parliament and the
feeling of impunity, it is essential that a strong legislative framework entailing the appropriate
tools to combat corruption be developed. Mr Azeem insisted on the importance of two bills, the
Right to Information Bill and the Asset Declaration Law, for holding the government to account.
Additionally, Mr Allan recommends enforcing a code of conduct that requires parliamentarians to
avoid bribes and corrupt practices.

4. Reinforce the judiciary: To ensure effective sanctions on corruption, an independent and
well-funded justice system is key. The suggestion of separating the attorney general and
minister of justice functions is a way to limit political interference in the justice system and
facilitate the actual prosecution of corruption cases. Mr Torcoli also argued for the reform of the
Economic Organised Crime Office to provide support to the police.

5. Implement electoral reform: Political parties are increasingly seen as playing a detrimental
role in the fight against corruption. To avoid another contested election such as that in 2012, the
election reform, including clear financing rules for political campaigns, should be concluded
under Charlotte Osei, the new chair of the Electoral Commission. The controversial issue of the
voting register should be resolved to maintain electoral democracy. Mr Kangah recommends
sending more Africans to observe elections in Europe in order to move towards a system where
elections are perceived "as community activities".

6. Boost accountability at the local level: Local democracy should be reinforced in Ghana to
promote accountability at the local level. The accountability of district chief executives and civilsociety groups receiving EU funds should be encouraged. Ms Palmero stated that civil society
organisations also need “to prove to citizens that they can make this link between government
and citizens because currently they are not playing this role".

7. Encourage the media to undertake more investigative reporting: Ghana needs more
investigative journalists like Mr Anas. The investigative capacities of journalists should be
encouraged and rewarded with training and more financial investments. Mr Torcoli also noted
that "local media should report on what has been done at district level" to expose corruption.

8. Adopt a more integrated approach within civil society: Civil society is essential in
reducing the lack of faith in the political system and promoting a more active democracy in
Ghana. Civil-society coalitions promoting good governance should be encouraged to hold the
government to account. Ms Palmero argued that civil society needs "to make more noise. They
need, perhaps, to develop a lobbying strategy and work with the media".
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I.

Introduction: KOSOVO and the EU

This paper seeks to evaluate the impact of European Union (EU) policy and funds aimed at
improving governance and controlling corruption in Kosovo. It examines the interrelation
between EU conditionality as expressed in different policy documents and the financial
assistance provided by the EU to Kosovo in the area of rule of law. The focus is on the period
since 2007, although the paper begins with a brief review of the conflict in Kosovo and its
aftermath. The paper then tracks how the anti-corruption discourse features in policy documents
and funding priorities, highlighting the EU conditionality mechanisms applied and the
development assistance provided. It evaluates conditionality in the light of Kosovo’s anticorruption performance during this period. The paper draws conclusions as to the effectiveness
of EU policy and financial assistance in the area of anti-corruption, with a view to informing the
ongoing policy debate on how to strengthen EU leverage in improving anti-corruption efforts in
aspiring member-states, particularly in a post-conflict context.
Immediately after the Kosovo conflict in 1999, the territory of Kosovo was placed under the
administration of the UN Interim Administration Mission in Kosovo (UNMIK), established by the
UN Security Council Resolution 1244/99 187. The resolution mandated UNMIK to administer the
territory, establish institutions and create a foundation for resolving Kosovo’s status at a later
stage. From 2003, UNMIK began to transfer authority to the so-called ‘Provisional Institutions of
Self-Government’ 188, retaining ultimate authority, but allowing these institutions to build capacity
and experience in governing the country.
On 17 February 2008, the parliament of Kosovo unilaterally declared independence. This step
was coordinated with France, Germany, Italy, the United Kingdom and the United States of
America – the so-called ‘Quint’ members - as well as with other important world powers.
However, Kosovo’s statehood has yet to be recognized by a large number of independent states
(including five of the EU28 member states: Cyprus, Greece, Romania, Slovakia and Spain).
Kosovo is thus not a member of the UN and cannot be represented at many important world
forums and international organisations 189.
However, full sovereignty is not required in order to enter the Stabilisation and Association
Process (SAP), the EU’s pathway for Western Balkan states to progress towards eventual EU
accession. Thus, on 10 October 2012, the European Commission found that there were no legal
obstacles to Kosovo signing a Stabilisation and Association Agreement (SAA) with the EU, and
recommended that SAA negotiations start as soon as Kosovo had made further progress on
issues in four areas: the rule of law, public administration, the protection of minorities, and
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trade. On 19 April 2013, the governments of Kosovo and Serbia completed an agreement that
helped normalise bilateral relations, allow both to advance in European integration. On 28 June
2013, the European Council endorsed these recommendations and, sufficient progress having
been achieved, negotiations on an SAA were launched in autumn 2013. The negotiations were
completed quickly and the SAA agreement initialled in July 2014, although it was formally signed
only on 27 October 2015 and approved by the European Parliament in January 2016.

II.
1

KOSOVO: State of Governance
Governance in Kosovo

Kosovo’s development since 1999 has been shaped by a somewhat chaotic UNMIK-led statebuilding process, to which an array of bilateral donors contributed, resulting in the pursuit of a
mix of different international governance practices, models and legal traditions. The ‘standards
before status’ scheme designed by UNMIK in 2002 provided the first set of eight very general
conditionality/benchmarks that Kosovo should meet in order for its political status to be
addressed, of which the most sensitive was the Dialogue with Belgrade. However, given that the
Kosovo Provisional Government only had powers to manage education and health services, the
benchmarks could not easily be translated into concrete, measurable actions against which
progress could be judged. The policy was finally elaborated into an action plan (of more than
1,000 actions) in 2005.
As part of the deal for the coordinated declaration of independence, a second important set of
benchmarks was presented to Kosovo, known as the Ahtisaari Plan, which drew on the previous
set of conditions and derived from the long process of internationally-mediated Dialogue with
Serbia. The plan mainly related to the division of functional and territorial powers between
different ethnic groups. The Ahtisaari Plan derived a formula that would allow Kosovo Serbs to
have their own local institutions and communal life with continued linkages to Serbia, but within
the framework of a multi-ethnic Kosovo (Gallucci, 2011). 190 Until 2013, its implementation was
supervised by the International Civilian Office (ICO) and reported to the International Steering
Group (ISG), composed of the Quint members. The ICO structure was then merged with the
political wing of the EU delegation in Kosovo (EUIK).
Kosovo today is an aid-dependent, lower-middle income, post-conflict country characterized by
weak institutional capacity, and lacking control over its whole territory. Kosovo functions as two
states in one with the north largely managed by the Serbian government which, through
financing, de facto governs the territory. Kosovo’s legal framework has undergone an
approximation process 191, informed by the acquis communautaire where possible. However, the
North of Kosovo uses Serbian legislation. The Kosovo government has never seriously
committed to developing a National Economic Development Plan; a plan developed with USAID
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The process of integrating EU law into national legal administrative systems

support, which did not enjoy sufficient political commitment, was boycotted by other donors. As
such, donor support has not been aligned to any nationally declared priority.
Kosovo has a multi-party parliamentary representative democracy. The head of government is
the prime minister, while the president is the head of state, and both are elected by the
legislature, the Assembly of Kosovo. The electoral system is fully proportional with the whole of
Kosovo being one single electoral zone. Since the end of the war, four parties have dominated
the political landscape, of which three have relatively similar political manifestos, and make
Kosovo’s EU integration and related processes (such as visa liberalisation) a priority (see
Appendices 3 and 4). They differentiate themselves mainly through the competing interests of
the factions that compose them (Capussela, 2015).
Ethnic tensions have been present throughout this period. Serbs in the North of Kosovo
boycotted the local elections in 2007 and only started taking part in local elections in 2013,
which were accompanied with outbreaks of violence. The parallel institutions in the north were
very strong at that point and they continue to be, although there has been notable progress in
dismantling them since the start of the Serbia-Kosovo Dialogue in 2011.

III.
2

EU conditionality and development assistance
Institutional setting of EU relations and assistance

The EU has a long-term commitment in the Republic of Kosovo (RKS) 192 and has been actively
involved in the post-conflict period (see Appendix 2 for a chronology of key events in EU-Kosovo
relations). There is also widespread public support within Kosovo for joining the EU. Formally,
the RKS Ministry of European Integration is tasked with supporting Kosovo’s reforms on its path
towards EU accession while the EU Special Representative (EUSR) assists and oversees
Kosovo’s progress.
The main administrative bodies formally representing the EU in RKS are:

•

The EU Office in Kosovo (EU Office), headed by the EUSR, is the primary representation
of the EU in RKS. It ensures that a permanent political and technical dialogue is
maintained with Brussels institutions. The EUSR offers advice and support to the
Government of Kosovo in the political process; provides overall coordination among the
EU’s institutional presences in Kosovo; and contributes to the development and
consolidation of the respect for human rights and fundamental freedoms. The EUSR
reports to the Council of the European Union – the inter-governmental body representing
the 28 EU member states – through the High Representative/Vice President of the
European Commission.

192 EU Office statement on political and economic relations with Kosovo:
http://www.eeas.europa.eu/delegations/kosovo/eu_kosovo/political_relations/index_en.htm

•

The EU Rule of Law Mission in Kosovo (EULEX) assists and supports the Kosovo
authorities in the rule of law area, specifically the police, judiciary and customs. EULEX is
a technical mission, which mentors, monitors and advises, whilst also retaining some
executive powers. It succeeded UNMIK after Kosovo’s call for independence in 2008. 193
EULEX has an annual budget of around €111 million and a mandate until June 2016.

•

Eighteen EU Member States currently maintain representative offices (Embassies and
Liaison Offices) in RKS. In addition, many member states also maintain a presence
through governmental aid agencies and non-governmental organisations.

The Stabilisation and Association Process (SAP) is the EU’s policy framework for the
Western Balkan countries on the path towards eventual accession. It promotes three aims,
namely stabilisation and a swift transition to a market economy, the promotion of regional
cooperation and the prospect of EU accession. It is based on a progressive partnership, which
utilises a mixture of trade concessions, financial assistance and contractual relationships. The
SAP Dialogue (SAPD) meetings are co-chaired by the European Commission and the
Government of Kosovo. Each meeting results in jointly agreed follow-up actions to be taken by
the Kosovo authorities. Plenary meetings covering each of seven sectors are also held once a
year, while sectorial meetings of the SAPD are held twice a year. Between meetings,
recommendations are implemented and dialogue continues. This is monitored and evaluated
through annual progress reports, dating back to 2005, which assess progress in meeting the
‘Copenhagen criteria’ – i.e., building stable institutions that guarantee democracy and the rule of
law, moving towards a functioning market economy, and the ability to take on the conditions of
membership. 194 The SAP was finalised with the signing of the Stabilisation and Association
Agreement (SAA) on 27 October 2015.

3

EU corruption control conditionality and development assistance

3.1 EU development assistance to Kosovo
The European Commission and the United States were consistently the largest donors to
Kosovo throughout this period (around 40% and 20% of total aid, respectively), with EU member
states Germany and Sweden also contributing considerable amounts of bilateral aid, and nonEU member state, Norway, the next largest contributor. Kosovo is the largest per capita
beneficiary of EU financial aid, globally (Palokaj and Mikullovci 2013), and the EU is the single
largest donor to Kosovo, having disbursed more than €2 billion in total since 1999, and €600
million during 2007-13.
EU assistance initially focused on emergency relief actions and reconstruction, but has shifted
towards supporting the development of stable institutions and a sustainable economy. The
commitments of the EU Office now span some 280 active programmes, across a wide range of
193

The legal basis of the EULEX mission is the Council Joint Action 2008/124/CFSP http://www.eulexkosovo.eu/eul/repository/docs/WEJointActionEULEX_EN.pdf
194 List of progress reports: http://ec.europa.eu/enlargement/pdf/key_documents/2014/20141008-kosovoprogress-report_en.pdf

sectors and regions 195. Of total EU assistance, more than half of what was disbursed over 200711 was allocated to the rule of law sector. Of this, the contribution was made largely through
EULEX (see section 2.4), but also through development assistance (ECA, 2012: 11). The Aid
Management Platform (AMP) indicates how total ODA was allocated in Kosovo by sector. The
so-called Sector Working Groups (SWGs) 196 on Governance and on the Rule of Law attracted
significant shares of total Overseas Development Aid (ODA) during the period under
consideration (see Figure 1).
Figure 21 ODA by Sector Working Group (2008-11), in million euros

Source: 2011 Annual Report on Donor Activities: 18

In the period 1999-2006, EU development assistance to Kosovo was organised and
administered through three instruments: OBNOVA, ECHO and CARDS. OBNOVA and ECHO
focused on immediate post-conflict reconstruction, while CARDS covered institution-building and
acquis compliance. In 2007, the Instrument for Pre-accession Assistance (IPA) was launched
to support candidate and potential candidate countries (‘beneficiary countries’), replacing all
previous programmes. Its key objective is to assist in aligning the institutional and value
systems of beneficiary countries with the Union’s standards, rules and practices (DG
Enlargement Management Plan, 2014). shows how development assistance instruments for the
Western Balkans have evolved.
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For an exhaustive list, see: http://eeas.europa.eu/delegations/kosovo/projects/overview/index_en.htm
SWGs are a concept used in aid management and coordination efforts, introduced in the 2011 Regulation on
Donor Coordination. For more information on the AMP, see http://www.amp-mei.net/portal/
196

Table 14. EU Assistance programmes in the Western Balkans 1990–2013

Source: Denti, 2013: 67

The priority areas for the IPA are strengthening democratic institutions, reforming the
administration and economy, promoting and protecting human rights and freedoms, improving
respect for the rights of minorities and developing civil society. The IPA should be understood as
an ‘external’ instrument for economic and social cohesion that prepares a country to absorb
‘internal’ cohesion funds when it becomes an EU member state (Mrak & Tilev, 2008) 197. It is a
flexible instrument that adjusts assistance to beneficiary countries’ progress and needs, as
assessed by the Commission’s reports and strategy papers.
The IPA includes five components:
(I)

support during the transition and building of institutions;

(II)

cross-border cooperation;

(III)

regional development;

(IV)

human resource development; and

(V)

rural development.

197 Retrieved from
http://www.kcsfoundation.org/repository/docs/26_02_2014_6460997_KCSF_2008_ABSORPTION_OF_EU_PRE_AC
CESSION_FUNDS.pdf

Candidate countries have access to all five components of IPA, while potential candidate
countries such as the RKS have access only to the first two. Component I is aimed at building
institutions and improving their capacity, while moving towards EU alignment. Component II is
aimed at supporting cross-border cooperation between beneficiary countries, i.e., between
Kosovo and the member states, and inter-regional cooperation.
The first phase of disbursement of IPA funds, IPA I, saw a total allocation of €673.9 million over
the period 2007-13. An additional €38.5 million was provided through IPA in 2013 to support the
Pristina-Belgrade dialogue, normalisation and integration processes in Kosovo, and the visa
dialogue over visa liberalisation. Funding is sector-based and allocated through projects, with
over 80% spent on Technical Assistance.
IPA I funds have been allocated across nine sectors (see Appendix 2 for a full breakdown):
•

Public Administration Reform, which encompasses projects related to good governance
and improved performance in public procurement and public finances.

•

Justice and Home Affairs, which focuses on strengthening the rule of law, improving
border management (preventing activities such as smuggling), supporting the return and
reintegration of minority communities, and providing support in the process of EU
approximation.

•

Private Sector Development, which aims at fostering regional development, improving
infrastructure and creating a favourable business environment.

•

Transport, aimed at improving transportation-related infrastructure.

•

Energy, which encompasses projects and activities aimed at increasing energy
efficiency.

•

Environment and Climate, concerned with preservation of nature and green
development.

•

Social Development and Employment, which includes projects in capacity building and
skills development for selected target groups, improved education and employability, but
also projects related to youth culture, heritage preservation, as well as media.

•

Agricultural and Rural Development, which includes projects related to the development
of a sound and sustainable policy for agriculture, rural development as well as food
security, which will lead to an increase in the market share of local products and
consumer confidence in them.

•

Support and other activities, which is focused on technical assistance targeted at specific
needs related to the EU integration process.

Of the total amount committed, funding for projects related to the rule of law, anti-corruption and
good governance amounted to roughly 25% of the total. Some of the most relevant projects
include Support to Anti-Corruption Institutions in Kosovo, Support to the process of improving
Public Management Control and Accountability in Kosovo, the Project against Economic Crime

in Kosovo (PECK), Support to Kosovo Institutions in Combating Financial and Economic Crime,
and Support to the Agency for Managing the Sequestrated and Confiscated Assets (AMSCA).
The relatively low amount of IPA funding for the rule of law reflects the fact that EULEX was
deployed in Kosovo near the beginning of the IPA I period and, is not itself funded by IPA but by
the general budget of the EU (managed by DG RELEX). The Sector Working Groups on the rule
of law and governance saw their share of overall aid grow substantially from 2012 to 2013 (see
table 2). Besides being the biggest donor to these sectors, the EU also funded the largest
number of activities in the sector, with 67 projects dealing with the judiciary, internal affairs and
fundamental rights.
Table 15 ODA by Sector Working Groups, commitments and disbursements for 2012-2013

Source: Report for Donor Activities 2012-2013: 36

In 2012 and 2013, the sub-sector that received the largest aid was the judiciary. Much of this
was spent on ongoing large projects such as the construction of the Palace of Justice
Compound (€3.9 million) and a high-security prison (€2.8 million), and on improving education in
the public safety and security sectors (€1.1 million). In 2014, the Rule of Law SWG received
support from 16 donors implementing 86 projects. The EU was the largest donor, with
commitments amounting to €9 million, and disbursements equal to €22 million, again partly
reflecting expenditure on the construction of the Palace of Justice (€25 million pledged by the
EU in IPA 2008).
In 2014, IPA evolved into its second stage, IPA II, which moves towards financing policy
strategies instead of sectors or individual projects. IPA II is more closely related to enlargement
objectives and priorities, as well as country strategies, leading to a more results-oriented,
strategic approach. Its goal is to foster a long-term, coherent and sustainable approach that will
allow for increased local ownership, with the aim of achieving greater efficiency and

effectiveness. In the rule of law sector, IPA II seeks to contribute to the creation of an
accountable, independent and efficient judicial system, aligned to EU legislation and best
practice, and to the enhancement of capacities to prevent, investigate, prosecute and convict
cases of organised crime and corruption.
In August 2014, the Commission adopted the Indicative Country Strategy Paper for Kosovo
(2014-20) 198, drafted in consultation with all relevant stakeholders. This shows that Kosovo will
receive €645.5 million in pre-accession assistance over 2014-20, of which €125.6 million is
pledged to the rule of law sector. IPA assistance will focus on support for priority sectors/areas,
including two relevant to anti-corruption and governance:
•

Democracy and governance: aiming at ensuring a de-politicised, reliable, transparent
and accountable public administration and civil service at all levels).

•

The rule of law and fundamental rights: judicial reform and the fight against corruption
and organized crime and drugs trafficking, as well as enhancement of human rights.

For each sector, the Indicative Country Strategy Paper identifies expected results, indicators
against which to measure progress, potential risks to fulfilling the goals, and types of financial
assistance available to support reform (e.g., EU instruments such as IPA, and coordination with
other donors when applicable). The indicator most often mentioned in the strategy paper is
‘progress made towards meeting the Copenhagen criteria’. Other indicators include the World
Bank’s Worldwide Governance Indicators, the World Justice Project’s composite indicator
Access to Justice, and the World Economic Forum’s Judicial Independence indicator (see Table
16 Indicators of performance on IPA II).

198 Retrieved from http://ec.europa.eu/enlargement/pdf/key_documents/2014/20140919-csp-kosovo.pdf

Table 16 Indicators of performance on IPA II
S
e
c
t
o
r

Subsector

199

Baseline
(2010)

Indicator

Sources

Progress towards Copenhagen criteria

DG ELARG
Report

Composite indicator (average of Access
to Justice and Judicial independence)

World Justice Project, World
Economic Forum

Progress on Copenhagen criteria

Progress Report

Composite indicator (average of Global
Corruption and Control of Corruption) –
1-100 (Worst-Best)

Transparency International,
World Bank

Progress on Copenhagen criteria

Progress Report

Composite indicator (Freedom of Press
and Press Freedom) 1 - 100

Freedom House, Reporters
Without Borders

Progress on Copenhagen criteria

Progress Report

Progress on Copenhagen criteria

Progress Report

Composite
indicator
(average
of
Government Effectiveness, Burden of
Government Regulation and Regulatory
Quality) – 1-100

World
Bank,
Economic Forum

Progress on Copenhagen criteria

Progress Report

Progress on Copenhagen criteria

Progress Report

–

Progress

Rule of law and fundamental rights

Judicial Reform

Fight
against
corruption and
organized
crime

Fundamental
Rights

Refugees
&
border mgmt

Governance and Democracy

Governance &
Public
Administration
Reform

Public
Financial Mgmt

Statistics

Statistical compliance - % 0 (Worst) - 100
(Best)

Eurostat

World

30.45

42.03

4%10% in
2013

The most important change is that the financial allocations indicated in the document are framed
as ‘rewards’ that could become available if performance and progress is evaluated as positive
199

Source: Indicative Country Strategy Paper for Kosovo (2014-2020): 40.

over a period of several years, but not later than in 2017 and 2020 respectively, as defined in the
IPA II Regulation (Indicative Country Strategy Paper for Kosovo 2014-20:3-4). Hence, this marks
a shift towards a more performance-based and targeted form of ex-ante conditionality, which
makes the provision of aid more dependent on progress achieved (rather than the promise of
progress).
Three new projects were launched in 2012 and 2013 focusing on specific areas in the fight
against corruption:

•

Support to Kosovo Institutions in Combating Financial and Economic Crime;

•

Project against Economic Crime in Kosovo (PECK); and

•

Support to the Agency for Managing the Sequestrated and Confiscated Assets (AMSCA).

Most information is available on PECK, which started on 1 February 2012 and lasted for 30
months with a budget of € 1.2 million, 83.3% funded by the EU and 16.7% by the Council of
Europe 200. Its first cycle assessment was carried out in 2013 and a report was published on 10
June 2013 201. The assessment notes progress in adopting new legislation and amending
existing legislation as well as in building institutional capacity. However, it also finds that the
proper and effective implementation of the legislation and measures defined in anti-corruption
strategic documents, including their monitoring, was lacking. The major obstacles to progress
include weak cooperation and coordination between the authorities responsible for detecting,
investigating and prosecuting corruption offences, and the lack of a proactive approach in
investigating corruption offences.
Two interim evaluation reports on IPA assistance were issued in 2011 202 and 2013 203. One
report evaluates 28 IPA projects from 2007 to 2011, finding that 18 of the 28 projects had high
relevance towards the priorities of the European Partnership agreement, while six were of
medium relevance, and the remaining four were of low relevance. Out of the 18 projects with
high relevance, 11 were considered to have high likely impact, including projects such as
‘Support to the Anti-Corruption Institutions in Kosovo’ (IPA 2007), ‘Support to the intelligence led
policing in Kosovo police’ (IPA 2010) and Support to institutions in combating financial and
economic crime (IPA 2011).

200

See:
http://eeas.europa.eu/delegations/kosovo/documents/press_corner/2590_peck_ac_final_dar_17_06_2013.pdf
and http://www.coe.int/t/DGHL/cooperation/economiccrime/corruption/Projects/PECK-Kos/PECK_default_en.asp
201
See:
http://eeas.europa.eu/delegations/kosovo/documents/press_corner/2590_peck_ac_final_dar_17_06_2013.pdf
202 Interim/Strategic Evaluation of EU IPA Pre-Accession Assistance to Kosovo (under UNSCR 1244/99). Retrieved
from
http://ec.europa.eu/enlargement/pdf/financial_assistance/phare/evaluation/2013/evaluation_report_kosovo_are
s_836741.pdf
203 IPA - interim evaluation and meta-evaluation of IPA assistance, Country Report Kosovo. Retrieved from
http://ec.europa.eu/enlargement/pdf/financial_assistance/phare/evaluation/2013/23914_rep_kosovo.pdf

3.2 The management of EU development assistance
The implementation of IPA programmes in Kosovo is managed by the EU Office - a form of
centralised de-concentrated management (Mrak and Tilev, 2008). The goal is to move towards a
Decentralised Implementation System (DIS), transferring increasing responsibility to the Kosovo
institutions. To achieve this, the DIS of each national administration should implement steps to
achieve ‘conferral of management’ status (accreditation) from the European Commission before
the competencies of the EU Delegations and the Commission may be transferred to the
beneficiary government (Mrak and Tilev, cited by Denti, 2013: 77) 204. The roadmap for
accreditation comprises six stages 205, tailored to each country. Kosovo’s performance has been
unsatisfactory and showed no improvement during 2008-11, as shown in Table 17 Progress in
DIS implementation in the Western Balkans.
Table 17 Progress in DIS implementation in the Western Balkans

Source: Denti, 2013: 79

The centralised de-concentrated managerial arrangement is maintained under IPA II. Although
there is increasing will from the EU institutions to accelerate the path towards decentralisation,
this will only be possible if Kosovo’s absorption and management capabilities improve
substantially. Mrak and Tilev (2008) distinguish between:
a. Macro-economic absorption capacity, defined and measured in terms of GDP.
204 Denti, D. 2013. Did EU candidacy differentiation impact on the performance of pre- accession funds? A
quantitative analysis of Western Balkan cases. CIRR XIX (68), pages 61-91. Retrieved from
http://hrcak.srce.hr/file/156693
205 They are numbered from 0 to 5, starting with Establishment of Structures, and continuing through Gap
Assessment, Gap Plugging, Compliance Assessment, Accreditation and Verification audit. For more information,
please see Denti (2011). Building Member States? The EU’s Instrument for Pre-Accession Assistance for the
Western Balkan Countries. Page 64. Retrieved from
http://www.denti.it/papers/Davide%20Denti%20(2011)%20Building%20Member%20States.pdf

b. Financial absorption capacity, defined as the ability to co-finance EU supported
programmes and projects.
c. Administrative/institutional absorption capacity, defined as the ability of local
authorities to prepare suitable programmes and projects, to select them, to coordinate between partners, to meet reporting requirements, and to finance and
supervise implementation properly 206.
In terms of macro-economic and financial capacities, Kosovo’s performance is very limited. With
a GDP of USD7.07 billion (GDP per capita USD 3,877) 207 and part of its budget having been
financed by international organizations, such as the World Bank or IMF, it is understandable that
the need to co-finance EU-supported projects puts a strain on the country. In terms of
administrative/institutional capacities, although improvements have been seen, Kosovo does not
yet have sufficient capacity to take on sole ownership of planning, programming, implementing
and monitoring of financial assistance.
One of the reasons for the EU playing such an important role in the management of assistance
is with the aim of transferring know-how to create lasting capabilities among local
administrations. This requires the close involvement of the government of the beneficiary country
throughout the process of planning and implementing EU programmes, in this case IPA. The
process of planning financial aid for a beneficiary country and the subsequent allocation
according to projects is rather complex. In the case of Kosovo, the decision-making structure is
as follows (Berenschot & IMAGOS, 2013: 201):
•

DG ELARG (Brussels) identifies the financial envelope as laid out in the three-year Multiannual Indicative Financial Framework (MIFF).

•

On this basis, a country-specific Multi-Annual Indicative Planning Document (MIPD) is
developed. The MIPD identifies broad sector objectives, including for the field of Rule of
Law and the sub-fields judiciary reform, fight against organised crime and corruption.

•

The identification of projects starts with a request from the European Union Office in
Kosovo (EUO) to the Kosovo Ministry of European Integration (MEI) to submit project
proposals in line with MIPD priorities.

•

After internal consultations, MEI presents a list of project ideas to the EUO that are then
discussed at workshops organised jointly by EUO and MEI with beneficiaries in order to

206 The different bodies and authorities that need to be set up to achieve DIS include a national IPA coordinator
(NIPAC), a strategic coordinator for the regional development component and the human resources development
component, a competent accrediting officer (CAO), a national authorising officer (NAO), a national fund (NF), an
operating structure by IPA component or programme (SPO – Senior programme officers), and an audit authority
(AA) (Mrak and Tilev, 2008).
207 Retrieved from http://data.worldbank.org/country/kosovo

prioritise projects. The priority concept notes are then redrafted into project fiches by
EUO staff in close cooperation with beneficiaries.
•

Project fiches are submitted to the EC in Brussels for inter-service consultation.

•

Once approved, these project fiches are submitted to the IPA management committee
(financing proposal).

•

If approved, the Commission prepares a Commission Decision and a Financing
agreement.

Beneficiaries are included in all stages of project selection, in a process that relies heavily on
formal and informal consultations between stakeholders and the EU authorities. Berenschot &
IMAGOS, 2013 note that it is sometimes criticized as being more focused on achieving
consensus than in selecting the most strategic projects.
The prioritisation of projects is guided by the strategic objectives identified in the EU Partnership
Action Plan and should be consistent with the Copenhagen criteria. The Government of Kosovo
endorsed the first European Partnership Action Plan (EPAP) in 2004, and has considered it a
key strategic document in the process of EU integration ever since. It is updated annually and
serves as the primary medium-term planning document, aimed at addressing short- and
medium-term challenges and priorities. The progress of the country is evaluated based on the
realization of these priorities. In this context, the government uses EPAP as tool for planning
activities, and for setting political and legislative agendas.

3.3 Assessment of EU anti-corruption conditionality
EU conditionality for Kosovo, as for other countries, is based on a logic of providing rewards in
return for achievements. The incentive to comply with conditions and to meet the targets is the
disbursement of further assistance, with the final aim of EU accession. Performance needs to be
compared against benchmarks, as measured through a set of indicators. However, due to the
peculiar status of Kosovo, this has not always been the case. Indeed, until October 2015, when
the Stabilisation and Association Agreement was signed, there had been no contractual
agreement between the RKS and the EU, making it a highly unusual relationship. For this
reason, despite the fact that a record amount of funding has been allocated to Kosovo, there has
never been a well-defined, clear-cut account of conditionality.
The reasons for the lack of indicators and any baseline against which to measure the progress
are twofold:
a) The EU funds in Kosovo are managed by the EUIK and are being disbursed mainly against
Technical Assistance. Instruments that rely heavily on mutually agreed indicators and require
prior baseline studies - such as DIS or Sector Wide Approach Programmes or Direct Budget
Support to support specific sector strategies - are being discussed but have not been utilised
to date.

b) The existing conditionality is not quantitative but rather based on documents related to
political processes, such as the visa liberalisation regime for Kosovo and EU accession.
An additional challenge arises from the fact that the Programme and Political Sections of the EU
report to different Directorates at the EU level (DGDEV and DGNEAR), resulting in a lack of
coordination between the development and political agendas of the EU.
Recommendations about the need for progress on anti-corruption are made in the EPAP and in
the yearly EC Progress Reports. However, there is a lack of coordination or consistency among
these documents or in relation to IPA assistance. The EPAP (2008) contains 79 priorities on the
rule of law but these are broad policy concerns, not linked explicitly to IPA annual programmes,
which rather contain targets of a technical nature (ECA, 2012). The progress reports primarily
emphasise the importance of amending legislation to align it with the acquis, and the need to
improve the implementation of legislation. The recommendations are not always easily
translated into conditionality since at times they resemble a tick-box approach rather than
grounded suggestions, while others are too abstract to be broken down into actionable steps.
In the fields of rule of law, justice, organized crime and corruption, the objectives in MIPDs for
the periods 2009-11, 2010-12 and 2012-14 have largely remained unchanged. They are part of
the ‘political criteria’ and their progress is to be measured by indicators such as (Berenschot &
IMAGOS, 2013: 201):

•

An increased number of criminal cases detected, prosecuted and judged.

•

An increased number of corruption cases detected, prosecuted and judged.

•

An increased number of organised and financial crime cases detected, prosecuted and
judged.

•

An increase in the quality of policy formulation/legislation drafted.

•

A reduced backlog of criminal cases.

Such quantitative indicators are problematic, as the EU readily admits, since there is no
measure of the relative significance of the cases being prosecuted/judged, or room for a
qualitative discussion as to the reasons why numbers are not higher. Other than data on the
backlog of cases per judge, which are of questionable accuracy, there are no baseline data, and
the evaluations in the progress reports are thus purely based on perceptions. Data on
prosecutions is particularly problematic as an indicator of anti-corruption success, since a low
number of prosecutions might reflect a lack of crime on the one hand or the capture of the
judiciary by vested interests on the other.
The European Court of Auditors (ECA), in their 2012 report on the police, justice, customs and
anti-corruption found that EU assistance in the field of rule of law had not been sufficiently
effective. It stated that "[s]ome of the objectives of individual interventions have been achieved,
albeit frequently with delays and doubts about the sustainability of the results" (ECA, 2012: 5). In
the area of police, interventions by the EU only had modest success, with many challenges

remaining, such as the fight against organised crime. In the judiciary, EU interventions helped
build capacity, but the fundamental weaknesses of the system remain. The area of customs is
one of the rare cases where the intervention by the EU has been successful, especially in
building capacity. Nevertheless, corruption remains a significant problem in this area.
According to the ECA, the main reasons for the lack of sustainability of EU interventions are the
questionable local political will, weak financial capacity and the limited influence of civil society.
The ECA also identified problems within the EU assistance, which impair its efficiency and
effectiveness, such as poorly defined objectives; insufficient coordination between the EU
institutions themselves, as well as with the Kosovo authorities and international community;
EULEX suffering from resource constraints and from the fact that not all EU member states have
recognized Kosovo; insufficient use of policy dialogue and conditionality to strengthen rule of law
by both the Commission and the EU External Action Service (EEAS).
Evaluating the impact of specific IPA funded projects is a complicated task. One level of difficulty
lies in the fact that there are several donors other than the EU active in the country, including
USAID, UNDP and the World Bank, and it is not uncommon to find overlapping areas of
intervention. Another factor to keep is that, despite the careful design of projects, adequate
prioritisation and alignment with EU strategic objectives, the capacity of Kosovo's public
administration is limited: it is understaffed and its potential to absorb aid is low. The lack of
technical tools, such as IT systems, and related know-how, presents a further layer of difficulty.
The EC Progress Reports over the period 2007-14 find that Kosovo has made some progress in
the fight against corruption, but many challenges remain. Under IPA I, the Support to AntiCorruption Institutions in Kosovo received major support. This project ended in 2011 with 35
recommendations for the RKS authorities, but only 14 were accepted. The European Court of
Auditors judged that the project’s impact had been limited. The audit concluded that EU
assistance to the rule of law had been ineffective, unable to meet all its objectives, subject to
delays and with dubious sustainability of results.

2.3.1 Visa liberalisation
One key political milestone in EU-Kosovo relations has been the visa liberalisation process,
launched in January 2012. Dialogue on this process was designed to support Kosovo in
implementing a list of reforms aimed at fulfilling requirements related to the freedom of
movement. The process is based on a Visa Liberalisation Roadmap, which contains a list of
reforms concerning readmission and reintegration, and other reforms across four areas: (i)
document security; (ii) border/boundary and migration management; (iii) public order and
security; and (iv) fundamental rights related to the freedom of movement.
The reforms relate explicitly to Kosovo’s ability to control its borders, and include:

•

the adoption and implementation of legislation on legal migration in accordance with the
EU acquis;

•

the definition and application of a methodology for the improvement of competent
authorities’ capacity to prevent, detect and investigate trafficking in human beings and
the facilitation of irregular migration;

•

the adoption and implementation of legislation on the prevention, investigation,
prosecution and adjudication of organized crime and corruption, including moneylaundering, economic and financial crime;

•

the development of a national strategy of the Republic of Kosovo on Crime Prevention
and against Organized Crime;

•

the establishment of training programmes and adoption of ethical codes on anticorruption targeting the border guards, customs and other officials involved in the border
management; and

•

the establishment of cooperation with international agencies such as EMCDDA and
EUROPOL.

The ministries in charge of the visa liberalisation process are the Ministry of Internal Affairs and
the Ministry for EU Integration. While the former drafts action plans and/or strategies to address
the requirements laid down in the visa liberalisation roadmap 208, the latter is responsible for
aligning the relevant legislation to the EU acquis. The European Commission was tasked with
reporting to the Council and Member States on Kosovo’s progress in completing the visa
liberalisation roadmap.
The document does not stipulate how progress is to be measured. However, the first progress
report, published in February 2013, stated that Kosovo had established a legal and institutional
framework in readmission, reintegration, document security, border/boundary management,
migration, asylum, the fight against organised crime and corruption, police and judicial
cooperation, data protection and fundamental rights related to the freedom of movement. The
report identified two new pieces of legislation that Kosovo should adopt: a law on inter-agency
cooperation in integrated border/boundary management and a law to combat trafficking in
human beings. It also warned that Kosovo’s capacity to fight organised crime and corruption
[remained] limited, with a potentially severe impact on the EU’s internal security.
The second report was published in July 2014. This report considered that,
“Kosovo’s criminal justice system [had] benefited from significant reforms. [Nevertheless]
further steps [were] necessary to fully comply with the requirements of the visa
roadmap.”
Particularly, the independence of the judiciary still needed to be developed and a credible track
record of court rulings in organised crime and corruption cases needed to be established.
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The most recent report, published in December 2015, considers that Kosovo’s progress has
been substantial, but still not sufficient. It identifies eight outstanding requirements, with four key
priorities for the remaining period of the visa liberalisation dialogue:
•

transferring a sufficient number of judges to the courts’ serious crime departments;

•

building up a track record of investigations, court rulings and confiscations in serious
organised crime and corruption cases;

•

ensuring the operational independence of the Public Procurement Review Body and
Public Procurement Regulatory Commission; and

•

demonstrating that legislation on name changes has been implemented.

As in other countries, the goal of visa liberalisation appears to have motivated reforms rather
successfully. However, compared to other countries of the Western Balkans, Kosovo’s visa
liberalisation roadmap is subject to more benchmarks, reinforced monitoring mechanisms, a
stricter and phased evaluation process and a more complex decision-making procedure (KCSS,
2013). While this may facilitate the pulling power of conditionality, by making the steps to
progress clear, the fact that the roadmap remains subject to amendments clouds the process.
Recommendations in progress reports often result in more conditions being added to the already
long list of requirements in the roadmap. Critics have argued that this makes it more difficult for
the Kosovo government to fulfil the roadmap requirements and reach the important goal of visafree travel for its citizens (GLP, 2015).

4

The role of EULEX

EULEX was initially deployed by the EU Security and Defence Programme to deal with difficult
aspects of law enforcement, including corruption and the fight against organised crime. The
mission was established in 2008 and became fully operational in early 2009, providing an
international police force, judges and prosecutors. Its purpose is to “assist the Kosovo
institutions, judicial authorities and law enforcement agencies in their progress towards
sustainability and accountability and in further developing and strengthening an independent
multi-ethnic justice system and multi-ethnic police and customs service, ensuring that these
institutions are free from political interference and adhering to internationally recognised
standards and European best practices” 209. This was important considering that when Kosovo
declared its independence in 2008, it was feared that the political-economic elite would overlap
with the criminal elite (Capussela, 2015) 210.
EULEX’s mandate comprises two tasks, one focused on monitoring, mentoring and advising
Kosovo institutions (MMA), and a second, executive task of carrying out judicial processes.
Capussela argues that executive functions were assigned to the mission precisely because
209
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Kosovo’s judiciary was deemed inefficient and permeable to political interference, corruption and
intimidation (Capussela, 2015). Thus, giving such powers to EULEX was an attempt to bypass
local institutions and vested interests that might otherwise have sought to de-rail anti-corruption
reforms. EULEX is financed through the Common Foreign and Security Policy and has received
a budget of over €110 million per year for most of its existence 211, dropping to €90 million in
2014 212. In 2011, it reportedly provided almost one policeman, judge or prosecutor for every
1,000 residents of [Kosovo]” (Capussela, 2011) 213.
The mission’s two planning documents are the Concept of Operations (CONOPS) and the
Operation Plan (OPLAN), both classified. The OPLAN states that EULEX’s presence in Kosovo
should be based on continued cooperation and support from the Kosovo authorities (ECA,
2012). EULEX is not mandated to use ‘conditionality’ instruments to promote progress in the rule
of law in Kosovo, but it does have an important role in monitoring, mentoring and advising
Kosovo institutions on adopting and implementing the reforms set out in the visa liberalisation
roadmap, in addition to its already crucial role in developing the rule of law sector in Kosovo. In
this way it can shape Kosovo’s reform process.
Expectations regarding EULEX’s contribution to pursuing high-ranking corrupt officials or
criminal gang leaders have been very high, and the mission has not been able to deliver on its
promises, causing widespread resentment within the country. According to Capussela (2011),
this failure partly reflects the difficult context, but the main causes are internal – incompetence,
weak management and a lack of loyalty to the mission’s mandate. Capussela further argues that
EULEX’s choice of which cases to investigate or prosecute might be driven more by the desire
to safeguard stability than to eradicate corruption and organised crime.
In late 2014, the mission suffered major allegations of corruption amongst its own high-ranking
officials 214,215. This prompted the launch of a review mission in early 2015. Conducted by Prof.
Jean-Paul Jacque, the review concluded that, considering the state of Kosovo’s judicial system,
the mission was not equipped to meet the challenges of corruption and organised crime.
Corruption is omnipresent and has remained a serious cause for concern since the mission
began (Jacque, 2015), while the mission has, according to Jacque, failed to create the
foundations of a system capable of fighting corruption (Jacque, 2015). Additionally, both the
European Court of Auditors (2012) and the Jacque report (2015) criticise the quality of staff
deployed to EULEX. The ECA’s report states that some of the staff members were unqualified
211
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and that member states do not properly assess candidates prior to their deployment. The
Jacque report also considered that training of staff was inadequate.
The credibility of EULEX is a sensitive issue for Kosovars, who often feel that EULEX’s failure to
sentence certain politicians is evidence of the impervious presence of criminal groups in
Kosovo’s elite. Capussela even suggests that EULEX’s weakness reflects the great pressure on
Western countries to portray Kosovo as a success story so as to justify the initial intervention
and the unprecedented support that it has received since (Capussela, 2015). He argues that
EULEX faced two opposing pressures: the EU institutions and member states demanded
results, but the Kosovar political elite requested flexibility. According to Capussela, the mission’s
management has been passive in the face of these competing pressures and has sought to
balance them by “[producing] the minimum necessary results in the repression of serious crime,
and to obtain them where its actions were least problematic for the elite, or its leading faction”
(Capussela, 2015: 83). Capussela notes that, of the 15 most important corruption cases opened
by the EULEX mission, only four led to convictions, of which three involved low-level figures.

IV.

5

Detailed diagnostic - Improving governance through EU financial
assistance
The state of governance and corruption in Kosovo today

5.1 The legal framework regulating the rule of law sector
The Anti-corruption Strategy 2004-07 included three target fields: (i) the drafting and adoption of
policies and legislation against corruption, (ii) institution building and (iii) increasing public
awareness. Significant achievements have been made in the first priority, building a legal
framework which sets out standards for public office and provides a basis for prosecuting
corruption. The main laws in the field are:
•

The Kosovo Criminal Code (2008, amended in 2012), which defines corruption as a
criminal act and identifies the different forms through which corruption can manifest. It
lacks a clear legal basis for confiscation of illegally obtained assets and wealth.

•

The Law on the Anti-Corruption Agency (2010), which sanctions the foundation of the
Kosovo Anti-Corruption Agency (KAA) and defines its responsibilities. This law ensures
some level of political and financial independence, but does not provide a clear definition
of the scope of work of the agency, leaving a vulnerability to political interference. The
strongest tool in the agency’s hands is administrative investigation and official
correspondences.

•

The Law on Declaration, Origin and Control of Assets of Senior Public Officials and on
Disclosure, Origins and Control of Gifts for all Public Officials (2011, and further
amended in 2014), which obliges senior public officials to declare their assets, revenues
and the origins of their wealth to KAA who then audits those statements. However, KAA
does not have enough capacity to follow through with those officials who refuse to

disclose their wealth and assets. The law needs to be stricter in its provisions related to
gifts and better harmonized with legislation pertaining to protection of personal data.
•

The Law on Whistleblower Protection (2011), which offers anonymity and integrity from
any form of mistreatment to those who report malpractices, abuse or corruption cases.
However, negative public perceptions of whistleblowing may deter people from asking for
protection under this law.

•

The Law on Prevention of Conflict of Interest (2007, amended in 2011), which identifies
potential clashes between private and public interest, and clarifies how conflicts can give
rise to corruption. The KAA is in charge of investigating cases of conflict interest. This
law provides clear definitions, but sanctions are very weak and courts tend to treat cases
of conflict of interest very lightly.

•

The Law on Financing of Political Parties (2010, amended in 2013), which regulates the
manner, conditions of financing, administration, supervision, transparency and reporting
on expenditure and income of political parties in the Republic of Kosovo. This law has not
helped in improving the transparency and financial accountability of political parties. Its
sanctions are very weak and its implementation extremely poor.

•

The National Anti-corruption Strategy fails to represent an all-encompassing and unifying
strategy. The strategy defines the obligations and objectives of all institutions that work in
fighting corruption. Unfortunately, it does not have mechanisms to adequately monitor
compliance or sanction non-compliance the obligations by the institutions involved.

•

The Law on Public Procurement, which sets out procedures for tendering public
contracts, was last amended in 2013 216. An independent regulatory body on public
procurement was established in 2004 (the Public Procurement Regulatory
Commission 217) and a Procurement Code of Ethics 218 exists.

However, there are serious questions about how well these laws are implemented and hence
their effect in terms of deterring and detecting corruption. The Assessment of Institutional
Integrity (KDI/TIK and TI-S, 2011: 26) found that
"although a supportive legal framework is generally in place, many barriers exist regarding
its effective implementation. [L]aws are often incomplete or lack supporting legislation [...],
political interference frequently compromises the independence of institutions and
influences a number of critical processes, such as recruitment and public procurement".
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In addition to these laws, an Anti-Corruption Agency (KAA) has been established and
became operational in 2007. The KAA produced an Anti-corruption Strategy (2009-11) 219
and was responsible for its implementation. It identified corruption as a serious and
widespread problem, and stated that fighting it was one of the priorities of RKS. The
strategy was built on a set of general principles, including respect for fundamental human
rights, good governance, rule of law, accountability and transparency, access to information,
and with the main objective of progressively and sustainably reducing corruption. This
translated into a set of smaller objectives, including increasing integrity, accountability and
transparency of the legislature, executive and judiciary; strengthening anti-corruption
capacities of public institutions; establishing conditions for a corruption-free economy;
ensuring law enforcement. The strategy was operationalised with an Action Plan 220.
The plan included three types of measures - law enforcement, preventative measures, and
education and public participation - in eight sub-groups:
a) Specific anti-corruption measures, such as simplification of certain licensing procedures.
b) Legislative anti-corruption measures, including the completion of a legislative review in order
to assess presence legal loopholes, the adoption of new laws (such as the law on funding for
political parties and electoral campaigns) and bylaws, as well as amendment of existing
legislation (such as the Criminal Code of Kosovo, the Suppression of Corruption Law, the
Law on Preventing Conflict of Interest in Exercising Public Function).
c) Judicial measures and law implementation, which includes capacity building for law
enforcement staff, inspectors, and prosecutors, particularly for those who investigate
corruption and organised crime.
d) Public Administration Reform measures, which aims at improving integrity, transparency and
accountability of public administration workers at the local level, as well as improving
compliance with approved budgets of public institutions and agencies.
e) Public Finances- and Economic-related measures, which focuses on improving oversight
and transparency in procurement processes, and refining financial procedures in order to
prevent corruption.
f)

Media, civil society and public participations; aimed at improving communication of KAA with
civil society and the public, increased public awareness and better reporting of corruption
cases in the media.

g) Capacity building and education.
h) Institutional reform measures.
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Indicators are provided for each action, but they are largely qualitative – e.g., ‘law is
implemented’; ‘study is produced on time’; ‘reporting is done with acceptable quality’; ‘process is
transparent; ‘legislation is approved and adopted’. The disadvantage of such indicators is that
the assessment of progress remains highly subjective, and evaluations on this basis can
therefore be subject to political ‘spin’ or manipulation, or might simply be uninformative.
Moreover, there has been no comprehensive analysis or research into the level of
implementation of the strategy 2009-11. This meant that the adoption in 2012 of a new Anticorruption Strategy 221,222 for the period 2012-16 was not appropriately informed. The new
Strategy acknowledges that Kosovo still suffers from weak implementation capacity and lack of
genuine political will, which undermine efforts to fight corruption. It further states that,
“[the g]eneral perception is that although the legal framework is often in place, it is
frequently not respected or used to sanction [...]violations” (KAA Anti-corruption Strategy
2012-16: 3).
The overarching principles have been updated to include political will, responsibility, political
neutrality, effectiveness and efficiency, cooperation and inclusiveness. The Action Plan for the
2012-16 strategy details priorities similar to those of its predecessor:
•

Horizontal priorities: objectives and actions that promote a culture of transparency, public
inclusion and zero tolerance towards corruption in different institutions.

•

Vertical priorities: the sectoral priorities are the political sector, local government, central
administration, law enforcement, prosecution and judiciary, public finance, public
procurement, private sector/business activities, civil Society and media, and international
cooperation. 223

Much like the previous action plan, this one also lists a number of indicators to measure
progress towards each action. These include some quantitative indicators, such as ‘number of
reports published’, ‘number of groups formed’, ‘number of proceedings launched’, ‘number of
monitored cases by media followed up by the Prosecutor’. However, baselines and targets are
missing even for these. Civil society organisations have been very critical of the 2012-16 anticorruption strategy, calling the document weak, confused, inappropriate for the local context and
unlikely to produce results. Civil society organisations have argued that the Action Plan,
meanwhile, might serve to legitimise the illegally accumulated wealth of existing politicians 224.
These action plans have led to very few final convictions in corruption cases, while the KAA also
lacks analytical capacity for conducting risk assessments. Maintaining oversight of a plethora of
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new institutions created every year is also a challenging task. Inter-agency cooperation has
improved, especially between the KAA and the prosecutor’s office. However, the underlying
political support to fight corruption remains weak.

5.2 Indicators of corruption and anti-corruption performance
According to mainstream indicators, Kosovo has made limited progress in curbing corruption
during the period studied here. In Transparency International’s annual Corruption Perceptions
Index, Kosovo has scored consistently low. In a ranking from 0 to 10, with 0 being highly corrupt
and 10 being highly clean, Kosovo was placed in the 3.0-3.9 score group in 2007 and 2009, and
dropped down to 2.8 in 2010, recovering only slightly to 2.9 in 2011. In 2012, the scale changed,
with 0 being highly corrupt and 100 being highly clean. Over 2012-2015, Kosovo’s score has
been 33 or 34, placing it 103rd out of 168 countries in the 2015 Index.
In 2011, 73% of respondents to the Global Corruption Barometer felt that the level of corruption
in Kosovo had increased during the previous four years 225. Moreover, political parties, the
judiciary and the parliament were perceived to be among the most corrupt institutions, together
with healthcare. In Global Integrity’s Reports on Kosovo, the overall score improved from ‘weak’
in 2009 to ‘moderate’ in 2011 while the legal framework was deemed ‘very strong’ in that year.
However, implementation is still assessed as ‘weak’. The most problematic areas are judicial
independence, fairness, and citizen access to justice; law enforcement; conflicts of interest in the
executive branch; business licensing and regulation; and political financing transparency (again,
deemed the overall most problematic aspect).
The World Bank's Worldwide Governance Indicators Country Data Report for Kosovo 226 shows
performance during 1996-2014 on a series of aggregate indicators. Comparing 2007 and 2014,
we see that Kosovo’s percentile ranks improved for rule of law and corruption control, but
worsened for others (table 5).
Table 18 Kosovo’s performance on Worldwide Governance Indicators, 2007 and 2014

Indicator

Percentile rank in 2007

Percentile rank in 2014

Voice and Accountability

36.5

40.4

Political Stability and Absence 85.2 (in 2008)
of Violence/Terrorism

32.5

Government Effectiveness

48.1

42.8

Regulatory Quality

54.9

46.1

Rule of Law

24.4

37.0

225 See https://www.transparency.org/country/#KOS_PublicOpinion
226 Retrieved from: http://info.worldbank.org/governance/wgi/pdf/c134.pdf

Control of Corruption

23.8

39.4

Source: World Bank.

On the World Bank ‘Doing Business’ Report, Kosovo’s performance showed significant
improvement in 2014, ranking 86th, up from 96th in 2013 and 126th in 2012 227. In Doing Business
2016, Kosovo further improved to a ranking of 66th. These dramatic improvements largely reflect
success in reforming the regulatory framework for business. It should be noted that these reports
focus mainly on the content of rules rather than their implementation. Nevertheless, some of the
changes highlighted in the Doing Business reports are likely to have removed corruption risks by
reducing the discretionary power of officials to grant permits and licences, for example:
•

Doing Business 2014 noted the creation of a one-stop shop for incorporation, which
simplified the process of starting a business.

•

Kosovo has made dealing with construction permits easier by eliminating the requirement
for validation of the main construction project, abolishing fees for technical approvals
from the municipality and reducing the building permit fee.

•

Transfer of property has been made easier by introducing a new notary system and by
combining procedures for drafting and legalizing sale and purchase agreements.

•

According to Doing Business 2015, enforcement of contracts was made easier by
introducing a private bailiff system.

•

Doing Business 2106 noted that Kosovo had made paying taxes easier for companies by
abolishing the annual business license fee.

However, transferring property has become more difficult, because the fee for registering
property transactions has increased.
Lëvizja FOL, a civil society organisation (CSO) focusing on anti-corruption, publishes a regular
Corruption Monitor reporting expert assessments of anti-corruption progress as well as public
perceptions. 228 They find that the legislative framework has improved, most importantly with the
inclusion of the criminal offence of ‘false declaration of assets’ in the Criminal Code, but that the
drafting of strategy documents is poor quality. The 2012 Corruption Monitor argues that the
Assembly has failed to create and maintain control mechanisms for governmental agencies and
has been unable to provide a credible framework for the debate on the fight against
corruption. 229 The Assembly devoted only three sessions to anti-corruption measures out of the
47 plenary meetings held that year. Lëvizja FOL also observes that the drive behind anti227
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corruption efforts did not come from within, but was the result of pressure from the international
community tied to the visa liberalisation process.
Lëvizja’s report on the first six months of 2013 found that public officials were not committed to
the fight against corruption. The government’s only decision pertaining to the rule of law area
concerned the approval of financial incentives for workers of the Special Prosecution of the
Republic of Kosovo for 2013. The Assembly discussed corruption-related issues only in four of
the 26 plenary meetings held in that period. They included the review of the Anti-corruption
Strategy and Action Plan, the review of the draft law on confiscation of assets, and the review of
KAA’s yearly report for 2012. In Lëvizja FOL’s 2015 study, CorruptionScan 230, respondents
provide a list of the issues they consider most worrisome. Corruption ranked second (considered
the most problematic issue by 39.7% of respondents), while government performance ranked
third (34.4%).
Many believe that Kosovo suffers from the lack of a good governance tradition, especially the
lack of experience among its current political class, and the legacy of a ‘parallel institutions’
mind-set. A large proportion of Kosovo’s political elite comprises former warlords, whose
positioning in public life owes much to their past roles in the conflict. Kosovo’s sovereignty is still
partial, the UN Security Resolution 1244 maintaining some reserved powers for International
Organisations and UN agencies. NATO troops are still providing security in Kosovo, while
EULEX has powers in fighting organised crime and corruption, and the Quint oversees the
Dialogue with Belgrade which is still the biggest process of conditionality - both informal and
formal. It is a widespread perception among the public that the Kosovo political leadership’s
satisfactory performance in that dialogue ‘buys them’ enough impunity to exploit and distribute
public resources among their patronage systems. Given the large number of IOs playing a role
in monitoring governance in Kosovo, the oversight role of the Kosovo Parliament is somewhat
redundant.
The state administration is the biggest employer in Kosovo 231, and the allocation of public office
roles is characterised by high levels of political influence, party patronage and nepotism. In
December 2014, the Kosovo Centre for Investigative Journalism – Preportr published a report 232
that discussed political patronage in Kosovo. According to their study, 249 senior public officials
with known connections to certain political parties have held decision-making positions within
public or independent institutions. UNDP’s 10th Public Pulse survey (October 2015) 233 found that
85% of respondents believe that “family connections, bribes, party alliances and other non-merit
factors are the most important in gaining employment in the public sector”. Public perceptions
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are also shaped by heavy media coverage of this phenomenon. However, despite the
allegations of politicisation, changes in government have not resulted in major public service
turnover. The public administration is also consistently found to be in need of capacity-building
support (SIGMA, 2013, Kosovo Assessment Report) 234.
Public procurement accounts for €800 million annually, or around 14% of GDP (GLPS, 2012),
and is one of the major drivers of the Kosovo economy 235. It is thus a cause for concern that
public procurement regulations are not effectively enforced (EUPR, 2014) 236. Political patronage
in this area can seriously distort the market. As reported in the country profile of the Business
Anti-Corruption Portal 237, public procurement lacks accountability, transparency and is
susceptible to political influence. Award criteria are often drafted so as to favour companies with
connections to procurement officials, probably in return for kickbacks (GLPS, 2012) 238. Almost
half of all companies report that the provision of facilitation payments and gifts to government
officials to secure public contracts is common (ES, 2013) 239.
More broadly, bribery and extortion are widespread and the informal economy is a serious
challenge. Capussela suggests that,
“The aggregate turnover of organized crime in Kosovo has been estimated at between onequarter and two-thirds of GDP – the higher estimate is by ‘[u]ndisclosed EU reports dating
from 2009’ – and virtually all of it can be assumed to be controlled by the elite, either
through its own politico-criminal power structures or through associated criminal
organizations” (Capussela, 2015: 8-9).

6

Support for good governance and anticorruption: trends and challenges

The EU has made the strengthening of the rule of law a key priority in Kosovo. It is considered a
pre-requisite for economic development, and also a matter of EU internal security given the
international nature of organised crime. Nearly €140 million were committed to Justice and
Home Affairs during 2007-13, and €236.6 million have been pledged to democracy and
governance, and rule of law and fundamental rights for the period 2014-20. Despite the
continued EU support, however, progress in improving the rule of law has been limited and
levels of organised crime and corruption remain high (ECA, 2012). EU interventions are
234
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consistently seen to have improved capacity in customs and the judiciary, but both sectors
remain prone to corruption and political interference (ECA, 2012).
The effectiveness of EU assistance has suffered from a lack of clear conditionality. Most policy
and process documents have referred only to qualitative indicators of success, which are
evaluated subjectively, leaving assessments vulnerable to claims that they are influenced by
political agendas or events. Even where documents do provide more objective indicators of
success, as with the visa liberalisation roadmap, for example, they have been widely criticised –
e.g., by the European Stability Initiative – because the EU has retained the right to alter targets
during implementation.
EU intervention in domestic reform processes varies greatly across policy areas, depending on
the priority attached to specific reforms and the capacity of implementing institutions. 240 EU
intervention tends to be greater in acquis-heavy policy areas, when a reform falls under the socalled ‘fundamentals’ of economic reform, rule of law and public administration, and/or when a
reform needs to be delivered in exchange for a politically important milestone, such as the
conclusion/signing of an SAA, or commencement/conclusion of accession negotiations. This
variation in political attention and commitment further clouds accountability structures and
discourages local ownership. On the other hand, some scholarship suggests that conditionality,
even if clear and concise, is largely ineffective and anti-democratic (Trebilcock and Daniels,
2008; Killick, 1998; Burnside and Dollar, 1997). Moreover, the EU in Kosovo might be criticised
for not doing enough to ensure adherence to the principles of the Paris Declaration on Aid
Effectiveness: ownership, harmonisation, alignment, results and mutual accountability.
There is a wide degree of consensus in Kosovo on the desirability of European integration, and
hence an overall commitment to achieving the reforms necessary to advance progress towards
this aim. In fact, EU integration is a part of the agenda of all political parties in the country,
except for Lëviza Vetëvendosje. This perennial aspiration has set the priorities for the different
post-conflict governments and influenced the national strategies. Our interviews with officials
from the Ministry of European Integration confirmed that the EU and Kosovo authorities tend to
be in agreement on “what” to achieve, although they may differ on “how” to achieve particular
goals.
However, there appear to be significant gaps in good practice in the way that policies are made.
For example, the ECA (2012) noted that a new anti-corruption strategy for 2012-2016 had been
published, without having evaluated the results and impact of the two previous anti-corruption
strategies (2004-07 and 2009-11. EU efforts have often focused on changing legislation, without
thinking through the capacity and institutional requirements necessary for its implementation.
On the Kosovo side, limited absorption and coordination capacities, as well as limited financial
resources, lead to a lack of continuity and hinder the implementation of new laws. This can
mean that initial progress in reforms is squandered, as for example, in the judicial sector, where
the implementation of new laws has often required additional funds (ECA, 2012).
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Interviews with MEI officials, January 2016.

More fundamentally, the complex arrangements for sharing power between local institutions and
international actors lead to a fragmented accountability system, in which it is difficult to judge
progress and even more problematic to attribute it to certain actors or programmes. As
Montamaro comments,
“Geopolitical controversy over Kosovo’s status is mirrored within the country by a large
grey area of sovereignty, in which the jurisdictions of domestic and international actors
overlap and compete” (Montamaro, 2009: 5).
This complicates efforts to use conditionality to motivate reform, since it is easy to blame others
for a lack of progress. Moreover, overlapping priorities and a lack of transparency about where
responsibilities lie make for conditions in which corruption might be expected to flourish
(Klitgaard, 1991; Mungiu-Pippidi et al, 2011; Schwindt-Bayer and Tavits 2016).
Moreover, the underlying conditions in the political arena in Kosovo are not conducive to
achieving accountability or tackling corruption. Not only is there a lack of political will among
local actors, most of whom benefit from the informal power structures and patronage networks
that shape the allocation of resources, but civil society also remains too weak to act as an
effective check on power (ECA, 2012). Some commentators argue that the EU should have
done more to address these fundamentals:
“[T]he extensive externally-led administrative and security intervention that has been
mounted in the last decade has not generated genuine state legitimacy nor created
institutional strength. Indeed, external efforts have failed to address the underlying
causes of conflict and state weakness, and may have even undermined state
construction in a number of critical ways. Montamaro, 2009: 5).
However, it is questionable the extent such goals can be achieved by external actors.
The poor credibility of some international organizations, particularly EULEX, following allegations
of corruption, has not strengthened the hand of the EU in changing local power dynamics. The
future presence of EULEX in Kosovo clearly requires reform, although the question of whether to
eliminate its executive functions, in line with the Paris Declaration principle of maximising local
ownership, for example, is likely to be hotly debated (Jacque, 2015). The ECA found that,
“the situation regarding organised crime in Kosovo has not changed considerably since
the arrival of the international community […]. The investigation of serious crimes is still
ineffective due to limited experience and political interference. Kosovo authorities also
lack the capacity to tackle financial and economic crime and money laundering” (2012:
18).
In such circumstances, it would seem inappropriate to leave the responsibility for countering
these kinds of crime to the Kosovo authorities.
In future, the EU needs to ensure that rule of law objectives for Kosovo are linked to concrete
benchmarks and clearly defined indicators against which progress can be assessed. Too often

in the past, failure to meet reform objectives has simply resulted in negative comments in the EC
progress reports, with no notable sanction or negative consequence. This will require better
coordination among EU institutions, as well as between EU institutions and Kosovo authorities.
In particular, the EU Commission and the European External Action Service need to deepen
their dialogue on conditionality to strengthen the rule of law. EU internal security objectives
should be better integrated into the EU’s external objectives for Kosovo in particular and the
Western Balkans in general (ECA, 2012).

V.

Conclusions

Our evaluation of the EU’s conditionality in Kosovo raises fundamental questions as to what
constitutes ‘successful’ conditionality. On the one hand, most of the reforms that Kosovo has
undertaken have been the result of pressure from the international community and the desire on
the part of local politicians to maintain good relations with the EU and make progress towards
eventual accession. On the other hand, these reforms are often regarded as having been
ineffective in building local political will and capacity, and hence may be unsustainable in the
medium term. Achieving a healthy balance between assisting in the building of capacity and
motivating local leaders to engage in reform themselves is a difficult task, particularly in a very
young democracy with a history of conflict and continued uncertainty about its international
status.
This tension is exacerbated in the area of controlling corruption, because the headline political
priorities of international actors pose a direct challenge to existing political settlements. While
Kosovar politicians may support anti-corruption goals in public, they are by and large not ready
to dismantle their existing networks of political patronage or risk the loss of informal power that
meaningful reform would involve. As such, Kosovo authorities have not given adequate priority
to anti-corruption activities and it is problematic to try to incentivise them to do so.
Certainly, corruption remains rife in Kosovo and is the primary obstacle to the rule of law,
threatening the democratic functioning of public institutions and distorting the normal functioning
of the internal market. It hinders governance and undermines public confidence in the emerging
state institutions and democratic system, as well as creating conditions in which the informal
economy and organised crime can prosper. This is a major cause for concern, not least because
ODA for Kosovo is declining and many donors are seeking to exit. This makes it all the more
important that remaining donors coordinate their actions. Unresolved, these problems will pose
an increasing risk to EU security.

APPENDIX 1 Historical timeline of EU – RKS relations
01-11-2000: During the Zagreb Summit, 1st of Nov 2000, the Stabilisation and Association
Process (SAP) is launched.
01-02-2006: UN Special Envoy launches status negotiations
04-02-2008: EU-Council adopts Joint Action, establishing EU Rule of Law mission (EULEX) in
Kosovo
18-02-2008: EU-Council acknowledges Kosovo's declaration of independence, underlines EU
conviction that Kosovo is a sui generis case.
15-06-2008: Kosovo adopts its Constitution
09-12-2008: EULEX becomes operational
07-2010: First SAPD Plenary meeting held241
08-03-2011: Following a UN General Assembly Resolution, the Kosovo-Serbia technical
dialogue begins
19-01-2012: EU-Commission launches the visa liberalisation dialogue with Kosovo
30-05-2012: EU-Commission launches the Structured Dialogue on the Rule of Law 242
14-06-2012: EU-Commission issues Kosovo's visa liberalisation roadmap 243
10-09-2012: Kosovo declares the end of supervised independence
10-10-2012: EU-Commission issues its Feasibility Study for a Stabilisation and Association
Agreement between the EU and Kosovo
19-10-2012: High-level dialogue between Kosovo and Serbia as facilitated by HRVP Ashton
begins
11-2012: The Kosovo government, the Head of the EU Office/EUSR and EULEX signed a
joint rule of law agreement, the Compact, setting out common rule of law objectives until the end
of the EULEX mandate (June 2014) 244.
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Five plenary meetings and 35 sectorial meetings were held between 2010 and 2015. Sectorial meetings result in
a list of decisions. Given the technical nature of these meetings, decisions are usually concise, actionable remarks,
ranging from adoption of legislation, to compiling of reports or provision of statics. For a detailed list, please see:
http://eeas.europa.eu/delegations/kosovo/eu_kosovo/political_relations/sap_dialogue/meeting_conclusions/inde
x_en.htm
242 http://ec.europa.eu/commission_2010-2014/fule/headlines/news/2012/05/20120530_en.htm
243 Visa liberalization with Kosovo* Roadmap
http://eeas.europa.eu/delegations/kosovo/documents/eu_travel/visa_liberalisation_with_kosovo_roadmap.pdf

01-01-2013: Following the Structured Dialogue on Rule of Law, “new laws on courts, on the
state prosecutor, on the Kosovo Judicial Council, on the Kosovo Prosecutorial Council and on
the Special Prosecutorial Office entered into force. In addition, the criminal code and the criminal
procedure code, among others, were reformed” (BTI 2014, Kosovo Country Report, page 8) 245.
12-02-2013: Second meeting of Structured Dialogue on Rule of Law is held in Pristina 246
28-10-2013: Negotiations on the Stabilisation and Association Agreement between the EU and
Kosovo start in Pristina
16-01-2014: Third meeting of Structured Dialogue on Rule of Law is held in Brussels
22-04-2014: The mandate of EULEX is extended to June 2016
02-05-2014: Negotiations on the Stabilisation and Association Agreement completed
25-07-2014: The EU and Kosovo chief negotiators initialled the Stabilisation and Association
Agreement between the EU and Kosovo in Brussels
27-10-2015: The EU and Kosovo sign the Stabilisation and Association Agreement in
Strasbourg, marking the first contractual agreement between the two 247.

APPENDIX 2 – Profile of Kosovo’s main political parties during the post-war period
The 'Lidhja Demokratike e Kosovës' (LDK, 'Democratic League of Kosovo'), a supporter of the
non-violent strategy, established parallel institutions after the loss of autonomy of the region.
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Refer to page 8 of Indicative Strategy Paper for Kosovo* (2014-2020). Retrieved from
http://ec.europa.eu/enlargement/pdf/key_documents/2014/20140919-csp-kosovo.pdf
245 BTI (2014), Kosovo Country Report. Retrieved from http://www.btiproject.de/uploads/tx_itao_download/BTI_2014_Kosovo.pdf
246http://eeas.europa.eu/delegations/kosovo/documents/press_corner/press_releases/2013/130212_second_me
eting_of_the_structured_dialogue_on_rol_en.doc
247
http://eeas.europa.eu/delegations/kosovo/press_corner/all_news/news/2015/20151027_en.htm

LDK sees itself as a conservative, anti-communist party favouring economic liberalism, with a
small government and private property as central to its ideology.
Next to LDK, the 'Partia Demokratike e Kosovës' (PDK, 'Democratic Party of Kosovo') is the
most important party in Kosovo. Founded by former Kosovo Liberation Army (KLA) fighters, it
clearly did not favour a non-violent strategy and has been in a rivalry with LDK from the
beginning. It is generally seen as a party that favours individualism. The ethnic identity is more
important than a citizen’s identification with the state.
Another war-born party is the ‘Aleanca për Ardhmërinë e Kosovës’ (AAK, ‘Alliance for the
Future of Kosovo’). The ideology of AAK centres on family and adherence to traditional values
rather than individualism. It further supports the unitary character of Kosovo with its cultural and
ethnic diversity. It thus believes that minorities should be protected, but is however against
affirmative action. It favours the privatization of all state-owned enterprises.
Founded in 2005, the ‘Lëvizja Vetëvendosje!’ (LVV, ‘Movement Self-determination’) is a citizen
movement born as a result of the long period of hesitation of International Community to dwell
on the political status of Kosovo and UNMIK’s subsequent idea of resolving it through a dialogue
between Kosovo and Serbia. LVV believed that Kosovo had every moral right to selfdetermination. The group quickly became active opposition to the international presence and the
Kosovo political elite. The movement’s ideology is based upon radical leftist principles on one
side, and radical nationalism on the other side. Their reputation derives from their image of
clean-hands politics.

APPENDIX 3 – Sectoral allocation of IPA I Funds
Table 19. Sectoral allocation of IPA I Funds (millions of euros)
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APPENDIX 4 - Election results (2007–14)
Figure 22 Timeline of elections held in Kosovo during 2007-14

Figure 23 Success of different parties at general elections over 2007-14
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APPENDIX 5 Kosovo’s progress according to Doing Business reports
Figure 24 Kosovo’s progress in the regulatory environment as measured by Doing Business

Source: World Bank 2016: 10.
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I. INTRODUCTION
The United Republic of Tanzania 249 is considered a beacon of political stability in Sub-Saharan
Africa. Following decades of one-party rule, Tanzania adopted a multi-party system with
competitive elections in the mid-1990s. However, since the first democratic election held in
1995, Chama Cha Mapundizi (CCM) 250, the previous ruling party, has remained in power and
defeated a fragmented opposition with considerable margins. The European Union (EU) and
Tanzania enjoy a long-standing tradition of development cooperation forged around historical
connections and a strategic partnership. These linkages were amplified following Tanzania’s
political transformation, which coincided with the abandonment of a state-controlled and
isolationist economic policy, and increasing its regional integration into the East African
Community (EAC). As summarised by José Manuel Barroso, former President of the European
Commission, "Tanzania has become one of the EU's main partners in Africa, and is also playing
an increasingly important role in the stability and the inclusive and sustainable economic growth
of the whole region. We now want to deepen our regular political dialogue with Tanzania and
further increase our cooperation in areas like energy, anti-piracy, counter-terrorism or migration;
issues which are of concern both for Africa and the European Union." 251
With annual economic growth rates averaging around 6% over the last decade, Tanzania boasts
one of the highest rates of economic growth in Sub-Saharan Africa and amongst African,
Caribbean, and Pacific (ACP) countries. Although this translated into improvements on a range
of socio-economic indicators, a substantial reduction in poverty has yet to be achieved.
Tanzania remains part of the Least-Developed Countries (LDCs) and continues to face major
impediments to development stemming from an undiversified economy, an underdeveloped and
poorly maintained infrastructure network, and large-scale corruption. Although establishing one
of the most harmonised donors frameworks in the early 2000s, the relationship between
Tanzania and its donors has deteriorated significantly in recent years following several high-level
corruption cases and slow progress on more complex governance reform. In response, the EU
has reformed the composition of its development assistance modalities, which predominantly
entailed a reduction in Budget Support, and has stopped committing further aid to Tanzania for
the time being. These events indicate considerable limitations to the effectiveness of the EUs
(and other donors’) measures to induce good governance through existing modi of development
cooperation.

249

The United Republic of Tanzania consists of a union between mainland Tanzania and semi-autonomous
Zanzibar, which merged in the process of independence in 1964. Henceforth, for simplicities sake, this report will
refer to it as ‘Tanzania’.
250
Kiswahili for “Party of the Revolution”. It was formed in 1977 out of the Tanzania African National Union and the
Afro-Shirazi Party, which were the sole operating parties on the mainland and Zanzibar respectively since
independence 1961.
251
Cited in EU Tanzania News (2012).
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II. EU CONDITIONALITY AND DEVELOPMENT ASSISTANCE
The EU and Tanzania enjoy a long-standing partnership that aims to promote a sustainable and
inclusive development. As a consequence of its history of political stability, its LDC Status, the
emergence of a multi-party democracy, and its strategic role in the East African region, Tanzania
receives a substantial amount of development assistance from the EU. The relationship is
cemented in multiple agreements – which reflect the stipulations of the European Development
Fund (EDF), the EU approach to ACP countries, and Tanzania’s national development
strategies – with the official, overarching goal to i) support Tanzania's further political and social
democratization; ii) advocate for a pro-poor growth agenda and for an improving economic
governance and business climate; and iii) encourage Tanzania's continued involvement in
regional economic integration processes as well as political and security initiatives that
contribute to the consolidation of peace and democracy in the region (European External Action
Service, 2015) The following section briefly outlines the main agreements that structure the
relationship between the EU and Tanzania.

1. Historical Developments and Legal Agreements
The legal basis for EU-Tanzania development cooperation rests on the Cotonou Agreement,
which defines the principal development goals for ACP countries and creates a political
foundation for EU-ACP relations since 2000. Furthermore, the EU is a member to the Joint
Assistance Strategy for Tanzania (JAST) and the Partnership Framewok Memorandum, which
are designed to harmonise the processes of the Government of Tanzania (GoT) and major
Development international donors 252, in order to contribute to sustainable development in line
with Tanzania’s national development strategy, defined in the Tanzania Vision (TV) 2025 and
the poverty eradication programmes MKUKUTA 253 (2005-2010) and MKUKUTA II (2010-2015).
Additionally, Tanzania signed one of only eight Millennium Development Goals Contracts
(MDGC), which grants it enhanced Budget Support tied to Millenium Development Goal (MDG)
related results.
The Cotonou agreement 254, a successor to the Lomé Convention (1975-2000), remains the
major cornerstone for EU-ACP relations. The primary objective of the Cotonou agreement is the
eradication of poverty in the context of sustainable development, in line with the international
development agenda and with particular attention to the MDGs and Sustainable Development
Goals (SDGs). Apart from structuring political and development cooperation, the signatories
have assumed mutual obligations, which are to be monitored through continuous dialogue and
evaluation. A violation of these obligations, for example by infringing elements of human rights,
252

These include the EU and several Member States (United Kingdom, Denmark, Germany, Finland, Ireland,
Belgium, Sweden, Netherlands, France, Italy), Norway, Switzerland, USAID, Canada, Japan, Korea, African
Development Bank, World Bank, and United Nations Agencies.
253
MKUKUTA is the Kiswahili acronym for National Strategy for Growth and Poverty Reduction.
254
Partnership Agreement ACP-EC, Signed in Cotonou on 23 June 2000, Revised in Luxembourg on 25 June 2005, in
Ougadougou
on
22
June
2010.
Available
at
http://www.europarl.europa.eu/document/activities/cont/201306/20130605ATT67340/20130605ATT67340EN.pd
f (Accessed January 2016).

242

democracy, and ‘good governance’, or through serious cases of corruption, may trigger a
suspension of EU development cooperation. While the Treaty and the Cotonou Agreement
provide the legal basis for EC cooperation with ACP countries, the European Consensus on
Development adopted in 2006 sets the general policy framework at EU level. The primary and
overarching objective of EU development policy is the eradication of poverty in the context of
sustainable development, in line with the international agenda, and with particular attention for
the MDGs. Human rights and good governance are recognised as other important objectives.
The European Council agreed on an all-encompassing Joint Africa – EU Strategy 255 in 2005,
which is based on three pillars: (1) promoting peace, security and good governance; (2)
supporting regional integration, trade and interconnectivity to promote economic development:
and (3) improving access to basic social services and protection of the environment to reach the
MDGs. Regular EU-Africa Summits have been organised since then, with Heads of State and
Government adopting a "Roadmap 2014-2017" 256 at the latest 4th EU-Africa Summit in Brussels
on 2-3 April 2014. A novel key aspect is the recognition of the need to "increase synergies
between the political dialogue and cooperation and to promote contributions from the private
sector and civil society" 257.
Building on the international reform process of development aid agreed upon in Paris in 2005 –
and revised in Accra in 2008 and in Busan, South Korea, in 2011 258 – the EU adopted its new
development policy, “An Agenda for Change”, in 2011 259. Its main goal is to increased the impact
and effectiveness of EU development assistance and to this end recalibrates the underlying
priorities, dialogue frameworks, and disbursment instruments of EU development cooperation.
Furthermore, human rights, democracy and other aspects of good governance are
acknowledged as pre-requisites for effective development and the principle of ‘ownership’ is
recognised as the fundament for development cooperation 260. Thus, the EU should enable
government leadership of the national development process, with the participation of a wide
range of domestic stakeholders, by providing predictable, untied development assistance
through existing country systems. The EU therefore reaffirmed its commitment to disburse
development assistance through Budget Support, an aid modality that uses domestic Public
Financial Management (PFM) systems and supports national development, as a preferred
mechanism to increase aid effectiveness (European Court of Auditors 2010: 11). Additionally,
multi-annual joint programming and donor harmonisation are being encouraged to ensure
255

COM (2005) 489
4
EU-Africa
Summit
Roadmap
2014-2017.
Available
at
URL:
http://www.africa-eupartnership.org/sites/default/files/documents/2014_04_01_4th_eu-africa_summit_roadmap_en.pdf
(Accessed
January 2016).
257
Ibid.: 5
258
See the Effective Cooperation official website and the Busan Partnership For Effective Development Full Text.
Available at http://effectivecooperation.org/files/OUTCOME_DOCUMENT_-_FINAL_EN2.pdf (Accessed January
2016).
259
COM (2011) 0637
260
Article 11a of the Busan Partnership agreement states: “Ownership of development priorities by developing
countries. Partnerships for development can onlysucceed if they are led by developing countries, implementing
approaches that are tailored to country-specific situations and needs.”
256 th
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greater cooperation between the EU and other international partners, in particular EU Member
States.
Additionally, the EU strongly encourages a deepening of Tanzania’s regional integration into the
EAC 261 and, to this end, provides institutional support to the EAC Secretariat and seeks to
expand Tanzania’s role in the organisation by strengthening its capacity to develop stronger
linkages between national and regional programmes, in particular in regards to trade,
infrastructure, and environmental initiatives. Furthermore, the EU and the EAC have finalised
negotiations over an Economic Partnership Agreement in 2014, expected to enter into force in
2016, which includes a considerable expansion of EU market access for EAC countries and
reinforces development cooperation between the EU and the EAC and its members.

2. EU Development Assistance to Tanzania 2007-2014
EU official development assistance (ODA) to ACP countries, which receive a major share of the
total EU ODA budget, is predominantly administered via the EDF, managed by the DG for
International Cooperation and Development of the European Commission (EuropeAid). The
main strategic programming tool for each recipient country are outlined in Country Strategy
Papers (CSP), while the National Indicative Programme (NIP), adopted for the same time period
as each EDF, functions as management tool and executive plan of action for the strategy laid
out in the CSP. The period under review falls mainly under the 10th (2008-2013) and 11th (20142020) EDF and their concomitant NIPs for Tanzania. Due to the on-going constitutional review
process, recent elections, and a major corruption case in 2014, negotiations on the 11th NIP
have not yet concluded. In addition to development assistance from the EDF, Tanzania became
one of only eight countries provided with an Millenium Development Goals Contract (MDGC).
Signed in 2009, this contract promised an additional €305 million un-earmarked ODA until 2015
to support Tanzania’s efforts to complete the stipulations of the MDGs. The following section
discusses indicative and actually disbursed amounts of development assistance to Tanzania in
the period of the 10th and 11th EDF.

261

The EAC was first formed as a political union between Kenya, Uganda, and Tanzania in 1967, but collapsed after
only ten years. It was reinvigorated by its original members with the addition of Rwanda and Burundi in 2000 and
established a fully-fledged Customs Union by 2010. The integration agenda of the EAC orients itself after the EU
and is strongly political in nature, with its ultimate goal is to become a federation.
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I.

Table 1: Contributions of Major Development Partners to
Tanzania262

263

Source: National Indicative Programme for Tanzania 2014-2020
* Original amount was provided in other currency, conversion rate from 31.12.2015 was applied.

The EU cooperates with other donors in providing development assistance to Tanzania. While it
plays a fundamental role in this process, having an additional representative role for its members
states, other donors provide significantly higher amounts of aid to Tanzania. For example,
USAID, the World Bank, and even the UK provide annual contributions in excess of €200 million
annually, far exceeding development assistance by the EU. Table 1 provides an overview of the
indicative amounts of development assistance assigned to Tanzania by major donors.

2.1 EU ODA to Tanzania under the 10th EDF NIP (2008 – 2013)
262

The information in this table needs to be treated with caution, as, unfortunately, not all the information
required to complete this table was accessible. The contributions displayed refer to indicative amounts that donors
pledged to provide for the specified periods. It is very likely that most of the funding programmes were continued
or renewed beyond the indicated date. Therefore, the annual amount refers to period when information on the
assistance was available.
263
National Indicative Programme for Tanzania 2014-2020. Available at http://eeas.europa.eu/developmentcooperation/docs/national-indicative-programme_2014-2020/2014-2020_national-indicativeprogramme_tanzania_en.pdf (Accessed January 2016).
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The EU commited itself to provide a total of €22.7 billion in development assistance to ACP
countries under the 10th EDF (European Commission 2014: 9). Out of this, Tanzania was to
receive €555 million, an average of €92.5 million per year, in the six-year period. Table 2
indicates that the major bulk of funding, €305 million was dedicated to Macroeconomic Support
with the overall objective to support Tanzania’s progress towards its MDGs. Thus, the EU
committed itself to supporting Tanzania’s national development strategy, which is intended to
induce macroeconomic stability and conduct structural reforms, such as in the areas of
governance and anti-corruption. Improvements in this priority area are envisaged to catalyse the
realisation of other key development targets in public service delivery, including health, water,
transport, and education 264

II.

Table 2: Indicative Development Assistance under 10th EDF NIP
(2008-2013)

Source: Country Strategy Paper and National Indicative Programme for Tanzania 2008-2013: 4: 69

The second priority target, Infrastructure, Communications, Transport, receives €139 million,
which are set aside to support the extension and improvement of the Tanzanian transport
infrastructure, notably its road network. Furthermore the EU has pledged to contribute to various
measures aimed at improving Trade and Regional Integration. Apart from concentrating on
commodities that offer opportunities for pro-poor trade and facilitating market access to
smallholders, these funds are made available to provide institutional support to improve the
trade governance structure of Tanzania and its interaction with trading partners.
The 10th EDF NIP for Tanzania further includes a variety of other programmes aimed at
providing technical assistance to legal and institutional reform. These include, amongst others,
€23 million in support of Non-State Actors to improve governance and economic growth by
strengthening accountability in the policy implementation and dialogue, €5 million to assist the
transformation of the National Audit Office (NAO) to improve its capacity to administrate Budget
Support modalities through transparent monitoring and reporting processes, and measures to
consolidate Tanzania’s multi-party democracy.
264

Country Strategy Paper and National Indicative Programme for Tanzania 2008-2013: 4. Available at
https://ec.europa.eu/europeaid/sites/devco/files/csp-nip-tanzania-2008-2013_en.pdf (Accessed January 2016).
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2.2 EU ODA to Tanzania under the 11th EDF NIP (2014 – 2020)
Although negotiations have not yet concluded, the EU intends to committed itself to promote
pro-poor, inclusive and sustainable growth in Tanzania in 11th EDF. A preliminary version of the
document will serve as the baseline for the following section. The current version of the 11th NIP
for Tanzania contains an indicative amount of €626 million, €104 million annually, in
development assistance. New priority sectors have been identified, due to considerable
achievements in the priority sectors of the past EDF period,
EU development assistance under the 11th EDF NIP will attribute funds predominantly to three
focal areas. The major target of EU funding to Tanzania, the Good Governance and
Development 265 sector, was chosen to improve domestic revenue mobilization, budget
transparency, and reinforce domestic accountability, while at the same time continuing efforts to
reduce poverty. In order to accomplish this, the EU intends to disburse €290 million with several
objectives, including i) Support to Public Finance Management (PFM), ii) Promoting democratic
governance and accountability with an emphasis on the local level, iii) Support to Monitoring of
Results, iv) Support to the General Budget Support (GBS) Secretariat for the management,
monitoring, and evaluation of GBS.

III.

Table 3: Indicative Development Assistance under 11th EDF NIP
(2014-2020)

Source: National Indicative Programme for Tanzania 2014-2020: 4

As lack of reliable, affordable, and sustainable energy is recognized as a critical constrain on
poverty alleviation in Tanzania, the second priority sector Energy is targeted with €180 million.
Programmes envisioned in this sector emphasise the boosting of domestic generation capacity,
an expansion of citizen’s access to electricity, and the promotion of Tanzania’s role in the
regional energy market. The third priority, Sustainable Agriculture, is set to receive €140 million
265

th

Prior to the 11 round of the EDF, the EU had decided to further distinguish between State-building and Good
Governance and Development Contracts (GGDCs). While the former is designed for fragile and un-democratic
states, the latter, which was provided to Tanzania, entails significantly more and comprehensive technical
requirements for recipient countries (Hauck, Galeazzi & Vanheukellom 2013).
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in support of the agricultural transformation agenda under MKUKUTA II. Additionally, support
measures and measures in favour of civil society will receive €12 and €3 million in development
assistance respectively. The aid envelope further contains programmes to improve the
programming, preparation, and implementations of actions foreseen under this and future NIPs,
including support of the NAO and civil society organisations (CSOs).

2.3 Flow of EU ODA recorded between 2007-2014
Indicative funding guides the flow of development assistance and generally provides a sound
notion of the strategies and aims EU aid. Nevertheless, the annual level of development
assistance is ultimately decided in the Annual Action Plan, which may diverge from the indicative
amount as a result of the performance and the needs of recipient countries. Thus, the following
section briefly asseses the actual flow and sectoral composition of EU ODA to Tanzania in the
period under review. Table 4 summarises commitments and disbursments of development
assitance by EU institutions to Tanzania between 2007 and 2014 266.

IV.

Table 4: EU ODA Committed and Disbursed to Tanzania 20072014 in € Millions

Sources: Annual Reports (2008-2015) "on the European Union’s development and external assistance policies and
their implementation” and compounding Commission Staff Working Documents.

The EU committed €917.71 Million and disbursed €760.33 Million of ODA to Tanzania in the
period under review, an average of €114 and €95 Million per annum respectively. In the period
between 2008 and 2013, the commited €737.52 and disbursed €676.09 million of ODA to
Tanzania, which approximately reflects its pledge in the 10th EDF and the MDGC. However, it
266

While commitments measure donors’ intentions and permit monitoring of the targeting of resources to specific
purposes, disbursements show actual payments in each year. Commitments are often made for a multi-year period
and are recorded as a whole, which explains the at times considerable disparities between commitments and
disbursement in a given year.
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can be observed that the flow of EU development assistance was subject to considerable annual
variation. In 2007, 2010, and 2014, failures of the Tanzania government to comply with agreedupon performance criteria led the EU and other donors to suspend ODA payments until action
was taken by the GoT to comply with the stipulations of the NIP and the MDGC. Furthermore,
Table 4 shows that the vast majority of EU development assistance was administered by the
EDF and EuropeAid, in particular since the first EDF following the revision of the Cotonou
Agreement in 2008.

2.4 EU Development Assistance Modalities
The major bulk of EU development assistance to Tanzania is administered through untied
budget support, complemented by targeted assistance to specific projects. Tanzania has, since
its gradual opening to foreign donors, favoured development in the form of Budget Support, as
this method was perceived to enable the highest degree of policy independence. The GoTs
considerable efforts to establish a sound and harmonised framework for the management and
distribution of Budget Support and a strong economic performanc were welcomed by
international donors, who Poverty Reduction Budget Support (PRBS) framework 267 with almost
€500 million 2006 268. Nevertheless, an erosion of trust between the GoT and its development
partners, following the publication of the first of several major corruption scandals in 2007, has
since decreased donors willingness to provide aid through Budget Support (ITAD 2013). Thus,
Budget Support, which comprised 14% of total spending in the period between 2005/06 and
2011/12 269, only made up 6.8% of government spending in 2013.
The instruments employed by the EU reflect general donor preferences in the Tanzanian
context. Under the 10th EDF NIP, budget support to Tanzania amounted to €444 million, 80% of
development assistance the EU pledged to provide. The majority of this sum, €305 million
(55%), was provided to Tanzania in the form of GBS as a means to support the national
development strategy TV 2025 and the national poverty reduction strategy MKUKUTA II.
Additionally, the MDGC signed in 2009 awarded an additional €305 million in GBS for the period
2009-2015. Furthermore, €139, or 25% of total development assistance, were provided via
Sectoral Budget Support (SBS) to support the budget of the transport sector. This makes
Considering that the EU disbursed a quarter of its development assistance through Budget
Support in 2011, the share of Budget Support in the total development assistance envelope to
Tanzania is uncommonly high, which is explained by Tanzania’s aid dependency and its initial
good track record in satisfying donor demands (European Commission, n.d.).
Budget support continues to comprise the majority of indicative EU development assistance
under the 11th EDF NIP, yet decreased signficantly to €360 million, or 57% of the overall
amount. Out of this, GBS is intended to comprise €270 million (43%) and SBS €90 million (14%).
Furthermore, in 2014 and 2015, the remaining funds from the MDGC will be disbursed to
267

The PRBS is the precursor to the Partnership Framework Memorandum first signed in 2006 and stipulates
general guidelines for the interaction of the GoT and donors in the context of budget support.
268
National Indicative Programme to Tanzania 2014-2020: 9.
269
This puts Tanzania in a group of only four countries (the others being Rwanda, Burundi, and Mozambique) that
had an annual average of over 10% of public spending consisting of Budget Support in the period 2005-2010 (ITAD
2013: 2).
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Tanzania via GBS. The relative decline in the share of Budget Support reflects an overall trend
amongts donors, which have begun to reduce the share of Budget Support in their aid
envelopes following an erosion of trust between the GoT and its donors after the first of several
major corruption scandals in 2007 (Claussen & Martinsen 2011, ITAD 2013). Donors, citing the
need for more measurable results and improved accountability, particularly relating to corruption
and PFM, have reduced Budget Support to such a degree that it only made up 6.8% of
Tanzania’s budget in 2013 (Tripp 2012: 16, ITAD 2013). In the wake of the most recent
corruption scandal, the EU has withheld its Budget Support payments for the financial year
2015/2016 and has not concluded negotiations on the 11th NIP. Meanwhile, other donors, such
as the UK and the Netherlands have completely withdrawn Budget Support to Tanzania.

2.5 Tanzania’s Distribution Framework for Development Assistance
Although critical weaknesses persist, the GoT went to great lengths to create a sound donor
framework, a comprehensive national development strategy, and improve its Public Financial
Management (PFM) in order to attract aid in the form Budget Support from its donors. A central
component of this framework, the JAST, is a government-led medium-term framework that
harmonises donors and the GoTs development efforts in line with the national development
strategy and promotes the government’s preferred aid modality, Budget Support. Its ratification
in 2006 coincided with the estabishment of the Partnership Framework Memorandum by the
GoT and its donors, including the EU, that establishes a common strategy and assessment
framework for the provision of Budget Support to Tanzania. These instruments further
established a platform for an on-going policy dialogue between the stakeholders in Tanzanian
development cooperation with the aim to build domestic capacity and monitor development
performance (ITAD 2013).
Budget Support directly allows the GoT to catalyse its efforts to implement its development
policy, MKUKUTA, which is a comprehensive strategy improve public service delivery and
economic performance with the ultimate aim of poverty alleviation. The strategy identified six
priority sectors (agriculture, education, energy, health, roads, water), which receive around 50%
of total government spending. In the period of 2005/06 to 2011/12 spending in these sectors
rose significantly, also as a result of GBS and SBS provided by the EU, and contributed to
significant sectoral improvements and poverty reduction (ITAD 2013). It forms an intrinsic part of
the TV 2025, which envisages a strong economy that provides improved socio-economic
opportunites, public sector performance, and environmental management with the ultimate aim
of elevating Tanzania to a middle-income country. In order to accelerate this process, Tanzania
adopted the Big Results Now! (BRN) initiative in 2013. The initiative expands on the priority
sectors identified in MKUKUTA and aims to promote effective deployment of resources and
timely implementation by involving all government stakeholders in the policy-making process
and improving accountability checks and problem-solving platforms.
Already in 1998, Tanzania took its first steps towards developing an integrated PFM
Programme, which is an essential component of the development process and a key condition
and target of Budget Support. Since then, several rounds of updates have been completed, with
the Public Financial Mangement Reform Programme (PFMRP) IV covering the period 2012/132016/17 currently in effect. Major progress has been achieved by introducing an Integrated
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Financial Management System (IFMS) into the majority of central government ministries,
although the State House presents a notable exception, and by strengthened capacity and
independence of NAO. Nevertheless, the recent Public Expenditure and Financial Accountability
(PEFA) Assessment found that Tanzania’s PFM continues to suffer from critical weaknesses
and intransparencies, in particular with regard to budget transparency and credibility (ADE
2013).

3. Framework of EU Conditionality
Development assistance via budget support usually includes a fixed and a variable tranche,
intended to enable the donor country to determine and enforce conditionalities in the context of
development cooperation. The fixed component is disbursed irregardless of annual performance
in order to increase aid predictablity and may only be withheld following extreme infringements
of underlying principles, such as violations of human rights, rule of law, and core elements of
good governance. The variable component may be suspended by the donor in response to noncompliance of the recipient with any of the stipulated performance-critera previously agreed
upon. The variable tranche in EU budget support to Tanzania through the EDF and under the
MDGC, which accounts for approximately 30% of total budget support, hinges on a broad range
of indicators, including governance reforms and anti-corruption measures, which are discussed
in the following section.
The EU first introduced development aid conditionality, allowing it to suspend development
assistance to specific specific countries under previously established conditions, in 1995. The
definition of human rights, the rule of law, and democratic principles as ‘essential elements’ of
the Lomé Agreement with ACP countries, made the suspension of aid to countries that are in
violation human rights or experience democratic breakdown legally possible. The Cotonou
Agreement signed in 2000, broadened this political conditionality to some extent by making good
governance a fundamental element, making it possible for the EU to suspend aid in cases of
severe corruption and bribery (Hadfield 2007: 43-44). Article 96/97, which can be invoked when
one of the essential or fundamental elements is violated, provides that the EU might impose
sanctions after consultations with the violating country in which the EU and the partner country
try to remedy the situation. While the EU has consistently evoked Article 96 in the case of coup
d’etats in the ACP region, its application in cases of the violation of human rights and democratic
principles as well as corruption has been much less consistent (Del Biondo 2011: 381).
The 2010 revision of the Cotonou Agreement includes an additional set of conditionalities,
defined in Article 61, guiding the provision of EU development assistance to ACP countries.
These stipulate eligibility criteria for budgetary assistance, which shall be granted where i) Welldefined poverty-focused national or sector development strategies are in place or under
implementation; ii) Well-defined stability-oriented macroeconomic policy established by the
country itself and positively assessed by its main donors, including where relevant the
international financial institutions, is in place or under implementation; and iii) public financial
management is sufficiently transparent, accountable and effective. In practice, these systems
and procedures form the basis for specific bilateral agreements between the EU and ACP
countries.
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Tanzania and its major development partners, including the EU, further agreed on a
Performance Framework Memorandum in 2006, which established five underlying principles,
‘critical to the continuation of the Budget Support Partnership’. These were reaffirmed in the
2011 update of the Memorandum and include i) Sound macroeconomic management; ii)
Commitment to achieving the MKUKUTA objectives and the MDGs; iii) Sound budgeting and
PFM systems; iv) Continuing peace and respect for human rights, the rule of law, democratic
principes, and the independence of the judiciary; and v) Good governance, accountability of the
government to its citizens and integrity of public life, including the active fight against
corruption 270. Further, the Memorandum established a an integrated Performance Assessment
Framework (PAF) 271, which stipulates the conditions and indicators for determining annual GBS
disbursments. Although de jure defined as performance assessments and basis for an on-going
policy dialogue, these PAF reports have become quasi-conditionalities, due to their considerable
influence on the disbursement of the increasing number of variable tranches to Tanzania (ITAD
2013: 42).
The principles for development cooperation established in the Cotonou Agreement and the
Performance Framework Memorandum are further reflected in a broad set of tangible indicators
for focal sectors and aid modalities under the NIPs. The 10th EDF NIP further includes a
governance commitment by the GoT, which are formulated in conformity with MKUKUTA, and
fall under three main categories: i) control of corruption, ii) economic governance, and iii) quality
of partnership. Commitments in the second and third category aim improve transparency,
accountability, and the inclusiveness of the government in key areas, while commitments falling
under the first category, which are presented in Table 5, address broad issues pertaining to the
control of corruption. The 11th NIP does not include a separate list of commitments, but reaffirms
the measures under the Performance Framework Memorandum for Budget Support.

270

Partnership Framework Memorandum Governing General Budget Support (GBS) for MKUKUTA II. Available at
http://tanzania.um.dk/sw/~/media/Tanzania/Documents/GBS/Partnership%20
Framework%20Memorandum%202011.pdf (Accessed January 2016).
271
The current PAF for Tanzania was developed in 2005 and involves three levels of assessment: i) ‘Underlying
Processes’ (UPs), record progress in sector reviews and overarching policy issues; ii) ‘Temporary Process Actions’
(TPAs) were designed as a temporary substitute where UI were not yet in place; and iii) ‘Outcome Indicators’ (OIs)
track performance of specific indicators over time. As the donors and Tanzania were unable to implement a
comprehensive framework to assess UPs, TPAs are currently being used as the main tool guiding the disbursement
of incentive tranches (ITAD 2013: 29).
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V.

Table 5: Anti-corruption indicators in 10th EDF NIP

Source: Country Strategy Paper and National Indicative Programme for Tanzania 2008-2013
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III. TANZANIAN STATE OF GOVERNANCE
After 30 years of one-party rule under CCM and adherence to a socialist model of economic
development, Tanzania initiated political transformation in 1992 and held its first democratic
elections in 1995. Nevertheless, CCM continues to dominate the Tanzanian government and
state, aided by its long history of rule and structural weaknesses in the political system. Although
political diversity has increased in recent years, the growth of major opposition parties continues
to be obstructed by violations of the right to assembly and occasional limits to the freedom of
press.
Tanzania’s semi-presidential system – where the president is directly elected, appoints his
cabinet from members of the National Assembly, and selects the Chief Justice – bestows
excessive powers on the executive, while leaving legislative and judicative branches relatively
weak. Although the National Assembly has, at times, managed to vote down bills proposed by
the executive, it is occasionally denied its constitutional role by the government in favour of party
committees. Thus, while the separation of powers is fundamentally guaranteed, in practice it is
only evoked “when it seems to serve the government’s powers and only then’ (A former Member
of the Public Accounts Committee cited from Wang & Rakner 2005: 25). Additionally, the
judiciary is viewed as only partially independent 272 and lacks credibility in the eyes of the
populace, with 86% of respondents to the Global Corruption Barometer 2013 viewing it as
corrupt and 52% also reporting having paid a bribe when accessing judicial services
(Transparency International 2013). In effect, this significantly impedes the accountability of
officeholders and is considered a critical weakness by many observers (Bertelsman Stiftung
2014a, Jingu 2014).
The blurred lines between CCM and governmental structures exacerbate the party’s dominance
over the political system. Apart from dominating the higher echelons of government, CCM
continues to exert considerable power over the administration, as the old ties from the one-party
system between party and administration continue to exist. (Mukandala, Mushi, Barkan et al.
2005, Ewald 2011). Additionally, it wields considerable influence over army, police, and security,
which are essentially governed by the state. This overlap between party, state, and the police
allow the CCM to undermine political opposition in two significant ways. First, it allows the
governing party to obstruct and intimidate opposition, for example by threatening arrest or
revoking their rights to assembly. These tools are also used to infringe on the rights of civil
society actors and the media 273. Second, as most “political opportunities” arise within the
government administration and are tied to CCMs wider political network, it increases political
opportunity cost to stand outside the party. This political environment, in addition to posing
severe obstacles to Tanzania’s democratic consolidation, is highly conducive to political
clientilism and a predominance of informal networks, which permeate every sector of Tanzania’s
272

In the Global Competitiveness Report 2015, Tanzania’s judiciary received a 3.4 in a score of (judiciary is heavily
influenced) to 7 (judiciary is entirely independent), with the global median being 4.2 (World Economic Forum
2015).
273
Tanzania only attained a 54 in a score of 0 (un-free) to 100 (free) in the Freedom of the Press Report 2015
(Freedom House 2015).
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governance regime. As elites from different sectors have joined in complex networks of mutual
dependence and favours, attracted by the administrations extensive command over resources
and wealth, corruption has become a “key element linking political legitimacy with economic
benefit” (Hydén & Mmuya 2008:34, Koechlin 2013: 110, Bertelsman Stiftung 2014a, Gray 2015).
Nevertheless, slow progress in alleviating poverty, in spite of considerable economic
development, crumbling physical infrastructure, and several high-level corruption cases have
contributed to the emergence of a stronger political opposition in recent years. In particular
Chama Cha Demokrasia Na Maendelo (CHADEMA), the main opposition party, has started to
pose a serious challenge to the continuation of CCMs virtual monopoly on power in Tanzania. In
the 2015 general election, considered the most competitive to date, CHADEMA candidate
Edward Lowassa was able to procure a historic 40% of the vote against CCMs John Magufuli’s
58%. Though this can be considered a promising development, it should be noted that Edward
Lowassa had to resign as Prime Minister following a massive corruption scandal in 2008 and
had defected to CHADEMA three months prior to the election after failing to be named CCMs
presidential nominee (African Arguments 2015). A constitutional review process, initiated
following popular demand in 2011, provides an additional indicator of increasing political plurality
and opposition, with the intention to limit the power of the executive, increase the separation of
powers and accountability of officeholders, as well as settle unclear questions about the state of
the union with Zanzibar. The process of drafting a new constitution initially involved considerable
civil society participation, but ultimately the government decided to exclude critical aspects of the
contributions made by citizens and the opposition (Polepole 2015). In response, the main
opposition parties rejected the new constitution and a scheduled referendum was postponed
indefinitely (Voice of America 2015). Although the constitution of 1977 remains in place, this
anecdote indicates an increase in political influence of opposition parties and civil society
increasing in Tanzania.

1. The Legal and Institutional Anti-Corruption Framework
Experts note that the level of corruption in Tanzania has increased in recent years, in spite of
significant efforts to combat and prevent it. Currently, an estimated 20% of the government’s
budget is lost to corruption each fiscal year (Norad 2011b:3, Bertelsman Stiftung 2014a). The
worsening trend is also reflected in Tanzania’s score on Transparency International’s Corruption
Perception Index, where the country fell indicates from a score of 35 to 31 between 2012 and
2014 and is now ranked 119th from 175 countries.
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VI.

Table 6: Governance Indicators for Tanzania 2007-2014

Sources: Transparency International (2015), World Bank (2015), Bertelsman Stiftung (2014b), International Budget
Partnership (2015).
* Transparency Interantional changed the scale from 0-10 to 0-100 in 2012, the displayed results have been
harmonised. ** The Bertelsman Transformation Status index gives an aggregate measure of trends in political,
economic, and management transformation processes.

Arguably the most visible sign of Tanzania’s failure to combat corruption is a series of high-level
corruption scandals that emerged in recent years, presented in Box 1, which appear to have
made the Tanzanian public increasingly aware on the issue. The Global Corruption Barometer
(Transparency International 2013) reveals that 69% of respondents in Tanzania perceived the
level of corruption to have increased in the two years preceding the study 274. Additionally,
respondents to the Global Competitiveness Report 2014-2015 (World Economic Forum 2015)
thought that corruption had become worse and policymaking less transparent. In response to the
pervasiveness of both grand and petty corruption in Tanzania’s administrative system newly
elected president John Magufuli has vowed to rekindle Tanzania’s efforts to effectively contain
corrupt practices in every government sector (Wong 2016).
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It is highly likely that the observed trend in this indicator is, at least partly, explained by increased sensitisation
and awareness of the public following the scandals.
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The External Payment Arrears (EPA) account facility at the Bank of Tanzania allowed
companies to borrow money from the bank when they were making foreign currency
transactions. The corruption scandal involved the fraudulent payment of around Tshs 133
billion (US$96 million) from the account to 22 companies in 2005-06. Resulted in the
sacking of the governor of the Bank of Tanzania in January 2008. No one was prosecuted.
In 2008, a government minister (Attorney General Andrew Chenge) resigned over
allegations of taking a US$1 million bribe from the British company, BAE Systems, over a
US$40 million radar deal. BAE negotiated a plea bargain and the criminal prosecution was
dropped.
The Richmond scandal involved fraud and corruption in connection with a contract with
American firm Richmond Development Company. An investigation in 2008 was followed by
the resignation of the Prime Minister Edward Lowassa and two cabinet members, and
subsequently to the dissolution of the entire cabinet, described by donors as “a significant
democratic breakthrough. Edward Lowassa received 40% of the vote as CHADEMA’s
presidential candidate in the general election 2015.
In 2013, the NAO recommended that three former senior officials from Air Tanzania, a
public company, were to be prosecuted over a controversial aircraft-leasing contract that
left the country with US$41 million of debt. However, no criminal charges were filed
Arguably the biggest scandal to date came to light in 2014, when it was discovered that
between US$250 and $800 million of public funds in the Tegeta Escrow Account,
designated to settle conflicts between a state-owned an independent power supply
company, had been illegally disbursed to high-ranking government officials. As a result, the
Minister of Energy and Minerals, Permanent Secretary to the Ministry, and the Attorney
General resigned, while the Minister of Land and Settlement was sacked. The cabinet was
dissolved and reshuffled. Several officials have been charged for misuse of public office.
International donors reacted immediately and suspended development assistance until the
affair was settled.

Box 1: Grand Corruption Scandals in Tanzania 2007-2014
Sources: Norad (2011b), Makoye (2013), TWAWEZA (2014).

1.1 Evolution and State of Legal Framework to Prevent Corruption
Tanzania’s long-standing awareness of the necessity to control corruption has resulted in a
comprehensive legal framework that was expanded continuously since the political
transformation in the 1990s. However, loopholes in Tanzania’s PFM regulation and a lack of
political will severely obstruct regulatory effectiveness and the prevention of corruption in the
government administration. (ADE 2013, Bertelsman Stiftung 2014a, Transparency International
2014).
The first step towards the creation of a legal framework dates back to 1968, when Tanzania was
amongst the first African countries to establish an anti-corruption commission (Bertelsman
Stiftung 2014a). This was soon followed by the Prevention of Corruption Act, ratified in 1971,
which forms the core of Tanzania’s anti-corruption legal framework. Nevertheless, corruption
was deeply ingrained in government and public administration, in particular in the later years of
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socialist rule. In the course of Tanzania’s political transformation in the 1990s, also at the behest
of international organisations and donors, anti-corruption efforts moved to the top of the political
agenda resulting in the first democratically elected president Benjamin Mkapa’s declaration of
‘war’ on corruption in 1995 (Cooksey 2011, Transparency International 2014). The major tool to
accomplish this was the creation of a Presidential Commission Against Corruption tasked with
assessing the state of corruption in the country. The commission produced the ‘Warioba
Report’ 275 that served as a fundament to the comprehensive National Anti-Corruption Strategy
and Action Plan (NACSAP), which demanded that all ministries develop sector-specific
corruption plans to improve transparency and increase public access to information. However,
Mkapa’s ambition to combat and eliminate corruption waned after the implementation of
NACSAP and his reforms ultimately proved rather unsuccessful.
After several years of inaction on the issue of corruption, newly elected president Jakaya
Kikwete renewed the government’s commitment to combat corruption in 2005. This was to be
achieved predominantly via two comprehensive and inter-linked reforms: the 2007 Prevention
and Combating of Corruption Act (PCCA) that entailed a revision and significant expansion of
the Prevention of Corruption Act and a revised anti-corruption strategy, NACSAP II, for the
period 2008-2011. Generally, these reforms allowed the implementation of UN and African
Union convention of corruptions and included measures aimed at removing corrupt leaders,
increasing synergies between existing anti-corruption institutions, appointing a Minister of Good
Governance, establishing an Ethics Commission, and reforming and strengthening the largely
ineffective PCB, turning it into the Prevention and Combat of Corruption Bureau (PCCB)
bestowed with investigative powers.
This move was well received domestically and internationally, yet ultimately did not prove
sufficient to effectively combat corruption in Tanzania. The major shortcoming is that
officeholders, though often forced to resign under political or popular pressure following
accusations of corruption, are rarely legally prosecuted. For example, since 2007, several highranking government officials were forced to abdicate due to corruption charges, which at one
point demanded a reshuffling of the entire cabinet, yet no high-ranking CCM Member has thus
far been convicted in a corruption case (Lewela & Kisiangani 2012, Transparency International
2014). Furthermore, beyond losing office, corrupt officials hardly suffer punishment and are
allowed to retain any potential wealth generated through their alleged corruption. Thus, the
effectiveness of the PCCBs deterrent measures are limited, as it is ultimately incapable of
preventing officials from engaging in corruption. Other shortcomings include to the ineffective
enforcement of protection for whistle-blowers, who often face substantial negative
consequences in spite of legal protection, as well as the PCCBs dismal track-record in handling
complaints within reasonable time and initiating necessary investigations (Business AntiCorruption Portal 2013, Transparency International 2014). Thus, while the regulatory framework
provides anti-corruption institutions, in particular the PCCB, with ample opportunities to prevent
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The report, actually named "The Report of the Presidential Commission of Inquiry Against Corruption", is
commonly called after its chairman, Joseph Warioba. It found, amongst other things that in the public services
delivery sector, that public servants engaged in petty corruption as a means of supplementing their meagre
incomes, and that grand corruption, involving high-level officials, existed on a large scale.
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and combat corruption, political constrains obstruct serious efforts to effectively tackle corruption
in Tanzania’s administration. It fits this narrative that Jakaya Kikwete, akin to his predecessor,
took a significantly quieter stance on the issue of corruption in the later years of his presidency
(Bertelsman Stiftung 2014a).
Tanzania’s PFM framework has been reformed and strengthened in several rounds since 1995.
Apart from the introduction and subsequent consolidation of IFMS in 1998, major recent
revisions include the 2004 Public Procurement Act, which established the Public Procurement
Regulatory Authority and was amended in 2011, prohibits corrupt practices in procurement
procedures by any public entity (Legal and Human Rights Centre 2013). The competencies and
independence of the NAO was strengthened in the Public Audit Act 2008. Furthermore, an
Internal Audit Department, tasked with coordination and regulatory authority for the development
of Internal Audit Processes, was created within the Ministry of Finance (ITAD 2013). Although
significant improvements have been achieved, considerable weaknesses, in particular with
regard to budget clarity and transparency, continue to persist (ADE 2013).
Several additional bills compound Tanzania’s legal and regulatory framework to combat
corruption. The Anti-Money Laundering Act signed in 2006 and amended in 2012 aims to
intensify the fight against capital flight and financing of terrorism (Business Anti-Corruption Portal
2013). The Elections Expenses Act of 2010 acts as framework for controlling political parties and
candidates from illegal mobilisation and use of financial and other resources during elections 276.
As of yet, Tanzania does not have an adequate Freedom of Information Act, though it passed
the controversial Access to Information Bill 2015, which allows institutions to publish or make
public information that they think is for public interest. However, the same bill prevents
information seekers from making public the information that they receive from these institutions.

1.2 Anti-Corruption Institutions and their Agenda
The major anti-corruption institution, the PCCB, is an independent body under Section 5 of
PCCA with the mandate to raise awareness and guide the government on anti-corruption issues
as well as arrest, investigate, initiate proceedings and prosecute cases of corruption. Yet, it is
only capable of doing this with permission of the Director of Public Prosecutions, which is
reportedly difficult to obtain (Business Anti-Corruption Portal 2013). Table 7 indicates that, in the
period under review, progress on expanding the PCCBs capacity to effectively tackle corruption
in Tanzania is mixed. Although an increasing number of cases are prosecuted and the number
of convictions has increased, the number of cases investigated decreased substantially in 2014
after initial increases. Furthermore, the increasing number of on-going cases in court indicate a
persisting lack of capacity in the PCCB to finalise the prosecution of cases and limited support
from the judiciary. Yet, the most critical weaknesses of the PCCB are its apparent unwillingness
to tackle high-ranking officials and susceptibility to political interference (Global Integrity 2010,
Transparency International 2014). For example, the PCCBs Director-General and his deputy are
appointed by the president, who may install individuals serving his political considerations and
party loyalties (Global Integrity 2010). Complicating matters further, the judiciary, tasked with
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However, this act faces severe challenges in its implementation, including an inability of the office of the
registrar of political parties to effectively monitor parties’ fundraising (Transparency International 2014).
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handling the prosecution of corruption cases via the Director of Public Prosecutions, is
considered to be largely inefficient, underfunded, and susceptible to corruption (Bertelsmann
Foundation 2014a, Business Anti-Corruption Portal 2013). This poses a severe obstacle to the
adequate prosecution of corrupt officeholders (Legal and Human Rights Centre 2013).

VII.

Table 7: PCCB Statistics 2008 - 2014

Source: PCCB (2015)

The PCCBs efforts are supported and complemented by a range of other institutions. The
Controller and Auditor General (CAG), which is part of the NAO, is guaranteed its independence
by the constitution, has an oversight function in public finance and procurement and regularly
audits public offices. It has played a critical role in revealing a major case of financial
mismanagement and embezzlement of funds in 2012, yet, in the aftermath of said case, it was
severely weakened and several high-ranking officers were removed and reprimanded (AllAfrica
2013). Furthermore, as with the majority of anti-corruption institutions in Tanzania, doubts exist
about the independence of appointments to the CAG (Global Integrity 2010). The Commission
for Human Rights and Good Governance has an Ombudsman’s function, receives complaints
from citizens and makes non-binding recommendations to the state. It is capable of initiating its
own investigations, except into the president’s office (Business Anti-Corruption Portal 2013). It is
not considered entirely independent and its recommendations are usually ignored or receive
little attention (Global Integrity 2010). The Ethics Secretariat (ES) is charged with implementing
the 1995 Public Leadership Code of Ethics, which is designed to ensure that public servants do
not engage in illegal or unethical activities. It is not considered to be independent nor effective,
as its chief executive and staff are appointed by the president, complaints made to the ES are
not permitted to be anonymous, and its decisions are non-binding (Business Anti-Corruption
Portal 2013, Legal and Human Rights Centre 2013). The Public Procurement and Regulatory
Authority, established though the 2004 Public Procurement Act, is tasked with ensuring that
procurement standards and practices are fair, competitive, transparent, non-discriminatory and
value-for-money. Its main efforts include the registration of contractors participating in public
procurement and publish all tenders in the media. It is currently undergoing review. In addition,
Tanzania participates in a variety of multilateral initiatives with the explicit aim of combatting
corruption and promoting transparency, such as the Extractive Industries Transparency Initiative,
the Construction Sector Transparency Initiative, and the Open Government Partnership
(Transparency International 2014).
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In conclusion, the Tanzanian anti-corruption legal framework is relatively comprehensive, but as
experts note, low priority has been given to its implementation, which of consist of cosmetic,
superficial efforts. Similarly, key institutions for tackling corruption are in place, but their
effectiveness varies greatly (Booth, Cooksey, G-M, & Kanyinga 2014: 28). Yet, corruption issues
have been a major focus in the on-going political dialogue between Tanzania and its major
donors, including the EU. Although considerable progress has been made, critical weaknesses
persist and further, serious institutional and regulatory reform is needed in order to eliminate
both petty and grand corruption. Newly elected president Magufuli reaffirmed the GoTs
commitment to eliminate corruption and launched a highly visible campaign of unexpected
personal visits to public institutions, where he personally criticises inefficiencies and fires corrupt
officials upon detection. Furthermore, he eliminated lavish government expenditures, such as
extravagant national celebrations unnecessary foreign travel by public servants (Wong 2015,
Allison 2015). However, a reform programme that targets the structural issues of corruption has
not been announced and, considering the precedent set by his predecessors, scepticism as to
whether Magufuli’s reform ambitions are going to persist is warranted.
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IV. ANALYSIS
Nominally, good governance is at the core of the EUs development strategy to ACP countries,
including Tanzania, which has been subsequently reaffirmed in the Cotonou agreement, the
Busan agreement, and in the Tanzanian Partnership Framework Memorandum. The EU
attempts to achieve improvements in this sector through a comprehensive set of instruments
that include conditional Budget Support, extensive political dialogue, and targeted assistance to
legal and institutional reform. While some success has been achieved in promoting improvement
of Tanzania’s anti-corruption framework and strengthening institutional capacity, the impact of
EU instruments to induce good governance reforms in Tanzania in the context of development
cooperation is ultimately limited. This can be explained by several shortcomings in the
conceptualisation of development assistance instruments and the sensitive, political nature of
development cooperation with the GoT and other donors. Before engaging in a thorough
analysis of the different methods employed the EU in the context of Tanzania, it is important to
note that this particular development assistance nexus is characterised by a high degree of
donor coordination and harmonisation. Thus, it is difficult to assess the effectiveness of EU
measures to induce good governance in Tanzania in isolation for the policies of other donors.

1. Good Governance in the Budget Support Framework
The majority of EU development assistance to Tanzania is pooled with other donors in the
context of the Budget Support framework. Although this severely reduces transaction costs for
all parties involved and provides donors with considerable political leverage when acting united,
several complications arising from this setup have proven to limit the ability of donors to monitor
and enforce GoT commitments in the context of development cooperation (Molenaers 2012).
Although donors may successfully negotiate short-term safeguard mechanisms and remedial
measures, the credibility of their response to corruption will ultimately hinge on their ability to
push for real actions (Norad 2011a: 72). Anti-corruption measures form a core aspect of the
Budget Support framework and have been enshrined in the partnership between Tanzania and
its donors, echoing similar commitments made in the context of the EU-Tanzanian relationship.
Notably, one of the underlying principles of the Partnership Framework Agreement states that
parties will promote “Good governance, accountability of the Government to the citizenry, and
integrity in public life, including the active fight against corruption” (Norad 2011b: 44). In order to
ensure that this principle is upheld, donors apply both positive and negative conditionalities to
the disbursement of Budget Support.
Generally, the EU has not played a major role in developing the development assistance
framework for Tanzania and is rather considered as ‘just another donor’ amongst Tanzania’s
development partners (Delputte & Obie 2014: 682). Although it is considered a key development
partner and commits considerable contributions, other actors, such as the World Bank, UN
Organizations, and the AfDB, provide relatively higher contributions and have played a more
active role in establishing key agreements underlying the development cooperation process. For
example, the JAST was developed in 2006 under the lead of the World Bank and the United
Kingdom in close cooperation with the government. Today, UNDP serves as the general
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Development Partner Group secretariat, whereas sub-groups are chaired by a rotating sector
lead (ibid.). Nevertheless, the EU has played a key role in sectors where it has comparative
advantages, such as the road sector and PFM, and in promoting and coordinating political
dialogue between Tanzanian and its donors. In particular, its efforts in in the on-going HighLevel Dialogue (HLD) on governance and anti-corruption, as well as in the design and
monitoring of PFM reform programmes have received praise on several occasions (MoF 2013,
Delputte & Orbie 2014).
The combination of high rates of annual economic growth, democratic consolidation, steady
progress in PFM reform, and significant efforts to increase aid effectiveness as well as donor
harmonisation resulted in Tanzania being considered a ‘donor’s darling’ by the international
community (Tripp 2012). Positive evaluations of Tanzania’s development performance in the
context of the PAF led to significant aid disbursements to the highly aid-dependent country,
predominantly in the form Budget Support, further indicating the trusting attitude towards the
country’s governance performance and reform progress. Conversely, Tanzania’s achievements
are partly attributed to the influence of Budget Support, which has “allowed the Government to
maintain a high level of development spending throughout the period, without increasing
domestic borrowing, contributing to a sustained level of public investment and a fast recovery
from the global financial crisis” (ITAD 2013: i). Furthermore, the anti-corruption components of
the Budget Support framework are considered to have facilitated reforms of the Tanzanian
governance sector (ibid.). This ostensible success story, however, is contradicted by several
cases of grand corruption that were being dealt with in an unsatisfactory manner by the relevant
authorities and stagnating or declining international anti-corruption indicators (see Table 6).

1.1 Limitations of the Incentive Tranche
Budget Support is generally disbursed through a first, fixed tranche and then through
subsequent variable tranches (or incentive tranches), which usually comprise around 30% total
aid commitments, following success of the recipient country in reaching macro-economic stability
and/or MDGs-related criteria. The underlying idea is to incentivize political reforms of key sectors
in recipient countries. However, it is unlikely that positive conditionalities themselves have
contributed to an improvement of the anti-corruption framework in Tanzania due to several
technical and political factors. First, the EU did not prepare an exact methodology for monitoring,
deemed a crucial component for the functioning of the variable tranche, and there is no clarity on
how it will have an effect on the allocation of development assistance (Molenaers 2011: 414). In
fact, the 10th NIP for Tanzania simply states that the conditions for the incentive tranche will be
agreed upon with the government at a later stage. The ambiguity emerging from this has
resulted in the characterisation of the EUs variable tranche as a “non-transparent process where
the head of the delegation has all the discretion”, limiting its predictability and clarity (Wolff 2015:
932). Second, also as a result of the absence of clear methodology attached to the incentive
tranche, the EU, and other donors, have disbursed their variable tranche according to annual
evaluations based on the Performance Assessment Framework (PAF). The PAF is treated as a
matrix of conditionalities in which targets are linked to eligibility criteria and disbursement
triggers. Relevant indicators in the PAF were designed to reflect Tanzania’s national
development strategy, MKUKUTA, and include good governance and anti-corruption targets.
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Although Tanzania’s overall performance against PAF indicators has been deemed as
satisfactory in the period under review, slow progress was made on indicators related to good
governance and international indicators point to a declining trend in the control of corruption in
Tanzania (ITAD 2013). In spite of this, the EU has disbursed the full incentive tranche to
Tanzania on virtually every occasion (Interview 2). Ultimately however, the major impairment of
the performance-based tranche to induce good governance reform is that its share in the total
development assistance budget is too low to provide the EU with political leverage. This
shortcoming is aggravated by the progressive decline in the share of Budget Support in the EU
development assistance envelope to Tanzania. As stated by a former member of the EU
delegation to Tanzania: “It is an illusion that the [variable] tranche can be successful … Any
attempt at improving domestic conditions through conditionality governance are pointless, as the
share of the [variable] tranche cannot be raised to a sufficient level to extract political leverage
without seriously impeding aid predictability” (Interview 1). Thus, the effectiveness of the tranche
to induce significant reforms in donor countries in general, and in Tanzania in particular, in the
period under review is highly questionable.
In addition to suffering from conceptual difficulties, the application of positive conditionalities in
Budget Support is a highly sensitive, political matter. Finding agreement amongst all
stakeholders - the EU, other donors, and the GoT – on indicators that determine the
disbursement of the incentive tranche has proven to be difficult and often results in lowest
common denominator solutions (Interview 2). Generally, the EU has prioritised political
engagement over the imposition of sensitive, political conditionalities in the context of
development assistance with Tanzania and has based disbursement conditionalities
predominantly on technocratic governance criteria, in terms of: (1) transparent, effective and
reliable public finance management; (2) well defined macroeconomic or sector policies; and (3)
open and transparent public procurement. However, this has been criticised as being too
restrictive and technocratic in nature, as it relies on a very limited number of indicators and only
focuses on PFM systems and public procurement, thereby failing to reflect the wider context of
political governance (Norad 2011b, De Vibe, Taxell, Beggan & Boffin 2013). Furthermore, the
role of good governance indicators in the overall PAF appears to have been rather marginal, as,
notably, the 2013 Annual Review of Budget Support, conducted by Tanzania and its donors,
explicitly states that it does not include discussion on matters pertaining to good governance and
anti-corruption, but states that partners will “seek to find other fora to continue this dialogue”
(MoF 2013: 130). The reluctance to invoke these types of indicators as disbursement triggers
can be explained by two, inter-linked factors. First, performance-indicators need to reflect
reasonable and attainable targets. Yet, convincing indicators for corruption are hard to come and
even harder to agree upon. Common indicators for the control of corruption are based on
perceptions and often involve considerable assumptions, which severely decreases their
reliability. Furthermore, a lack of government commitment to tackle corruption issues severely
complicates these negotiations and impedes the attainability of any targets in this area
(Interview 2). Thus, as the EU has encountered considerable unwillingness by the GoT to
deepen anti-corruption reforms, it has refrained from pushing for a more comprehensive set of
indicators on good governance and anti-corruption measures for the disbursement of its
264

incentive tranche. Instead, the EU and other donors have attempted to incrementally incorporate
more aspects of a political-economy approach by transforming “political issues into technical and
managerial problems, thereby removing them from the sphere of political decision-making and
fundamental political contention” (Jaeger 2007: 260, Hout 2012). This is particularly evidenced
by an increasing reliance on PEFA assessments in the context of development cooperation.
PEFA was developed as an international tool through a multi-donor partnership, in which the EU
performed a fundamental function, as a direct result of the global aid effectiveness agenda. It
was designed with the specific intention to assist PFM reform formulation and monitoring by
recipient countries in collaboration with international development partners as well as to serve as
a risk management tool, to evaluate whether countries are more or less subject to corruption and
public financial management risk. However, “over the years, PEFA standards and methodology
have been de facto coupled to eligibility conditionality for EU budget support. Similarly, the EU
has been trying to influence the PEFA methodology by inserting criteria that would reflect the
EU’s political conditionality” 277 (Wolff 2015: 931). Generally, PEFA provides a much more
comprehensive view of a country’s PFM system than the PAF and does not require the same
degree of agreement between donor and recipient on which indicators to use. Nevertheless, as
of yet, PEFA assessments do not serve as the baseline for the incentive tranche and,
considering the reluctance of the GoT to include anti-corruption indicators in the PAF, are
unlikely to do so in the furture (Wolff 2015).

1.2 Suspension of Budget Support
In terms of negative conditionality, the Cotonou Agreement and the Budget Support framework
allow for the suspension of the entire development assistance envelope in case of an extreme
violation of fundamental principles. Specifically, Article 96 of the Cotonou Agreement, enables
the EU to suspend development assistance in the case that one of the essential elements
described in Article 9 (democracy, human rights, the rule of law) is violated (Del Biondo & Orbie
2013: 416). Thus, in the case of extreme corruption, the EU and other donors can temporarily or
permanently suspend development assistance, in order to exert pressure on the government to
find a solution to the issue at hand. In the case of Tanzania, this has happened twice, with the
most recent case, following the Tegeta Escrow Scandal, still pending.
In practice, the EU’s political leverage stemming from this measure is limited, as it can only be
invoked in case of severe violations, severely limits aid predictability and the functioning of
recipient governments, and may cause severe damage to the fundament of the relationship
between the EU and the GoT. Furthermore, this strategy can only prove fruitful if the measure is
executed timely, predictably, and engages in a long-term systemised effort of providing an
external check (Persson, Rothstein & Teorell 2013: 6). However, the EUs and other donors’ past
responses to grievances in the Tanzanian governance sector deviate from these criteria. First,
there is a clear divergence between the rhetoric of “zero tolerance to corruption” and actual
practice, as only very few of the severe cases of grand corruption resulted in tangible
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Nevertheless, critics maintain that PEFA continues to entail a de-politicized institutional isomorphism that
ignores the specificities of beneficiary domestic political systems. Therefore, in spite of transferring standards that
provide legitimacy to beneficiary governments, in-depth issues of implementation sometimes remain a ‘black box’.
(Lawson et al. 2014).
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repercussions to Tanzania. In fact, it appears that donors are more likely to put in place an
articulated and well-communicated response when the corruption cases were too large and
public to ignore, which may be attributed to an unwillingness to touch politically sensitive matters
and insufficient monitoring practices (Persson, Rothstein & Teorell 2013: 6).
Second, the EUs response to cases of severe corruption in Tanzania have not been fully
effective in remedying the underlying issues, mainly due to the necessity of donor coordination
and the protracted process of formulating a common position on the conditions that need to be
satisfied by Tanzania in order for development assistance to proceed (Interview 2). This is best
illustrated in the case of the EPA scandal of 2007/08 (see Box 1). The EPA scandal, which was
presented in Box 1, and its consequences provides a striking example for the problematic and
drawn-out nature of donor responses to severe violations of commitments by Tanzania.
Following the publication of massive fraudulent payments in previous years, donors failed to
agree on an immediate response and instead opted to wait until a second audit of the payments
was made. Furthermore, and in spite of wide acknowledgement of the scandal, the annual
review of 2007/08 in the PAF made no mention of the case and awarded Tanzania a
‘satisfactory’ rating in the good governance section at the insistence of the GoT (De Vibe et al.
2013: 11). Nevertheless, following the release of a second audit confirming the fraudulent
payments, an EPA Action Plan was drafted, which, for the first time, included tangible political
demands for the continuation of development cooperation. Besides strengthening the Bank of
Tanzania’s governance, these were predominantly aimed at extracting stronger commitment to
administrative and management reforms by the GoT (Norad 2011a: 64). In the following years,
progress on anti-corruption governance in the annual review of Budget Support was rated as
‘non-satisfacory’, due to the lack of implementation of the EPA action plan, and the HLD on
corruption was initiated. Although parliament and civil society had previously played an active
role in annual Budget Support reviews they were mostly excluded from discussions surrounding
the EPA case (ibid.). Thus, while the temporary suspension of development assistance to
Tanzania has helped to foster an intensified dialogue, it has ultimately not been successful in
leading to conviction and highlighted severe shortcomings in the structure of the Budget Support
Framework: the monitoring of good governance indicators was influenced by political interests
and donors were unable to respond to severe corruption in a timely manner.
In 2014, in the wake of the Tegeta Escrow case, the EU and other donors again decided to
suspend their Budget Support envelopes to Tanzania. Once more, this action highlighted
significant shortcomings in the structure of the donor coordination framework. Although the
scandal itself presented an extreme infringement on the Underlying Principles of the Partnership
Framework Memorandum, donors chose to not respect the agreement by suspending Budget
Support disbursements immediately and not, as stipulated, in the following financial year 278.
While this course of action put pressure contributed to a fruitful dialogue in parliament and put
positive pressure on the GoT to solve the underlying issue, it also undermined aid predictability
and the credibility of the entire partnership agreement.
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See Article 21 and 22 of the Parternship Framework Memorandum 2011. Available at
http://www.tzdpg.or.tz/fileadmin/_migrated/content_uploads/GBS_PFM_May_2011.pdf (Accessed January 2016).
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In effect, the EU withheld its contribution to Budget Support for the financial year 2015/2016,
apart from on-going support to the road sector budget, and has not completed negotiations on
the indicative programme for 2014-2020. Considering that critical questions about the Tegeta
Escrow case remain unanswered and that several donors, such as the UK and the Netherlands
have discontinued Budget Support to Tanzania, the role of Budget Support in EU development
assistance, it remains questionable as to what effect this episode will have on the future
structure of EU development assistance to Tanzania.

2. The ‘Soft’ Approach: Engagement through Political Dialogue
The Budget Support framework provides for activation of a “high level dialogue” (HLD) if donors
have reason to believe that any of the Underlying Principles have been breached, a clause that
was included partly because of extensive lobbying by the EU. This reflects the EUs preference
of political engagement over the imposition of strict conditionalities. As it does not want to
provide third countries with a ‘blank cheque’, the EU preferred to frame Budget Support within
the context of ‘political dialogue’, which serves as a ‘key forum to address concerns and
challenges relating to fundamental values, including human rights issues’ (European
Commission 2011: 2). A series of HLD meetings were triggered by on-going corruption
concerns. And have been taking place since February 2011. The EU has played a leading role
in these dialogues, which is widely regarded as a fundamental instrument, as it provides an
avenue for sustained dialogue on good governance and anti-corruption, areas in which
indicators, due to the political sensitivity attached to these matters, are either not represented or
adequately enforced in the Annual Review of Budget Support (MoF 2013: 130). Furthermore,
independent evaluations concluded the effect of Budget Support on governance reform and anticorruption legislation has been most effective when combined with extensive political dialogue
(Norad 2011b, ITAD 2013). Nevertheless, the quality of the dialogue between the EU and
Tanzania has been described as mixed 279. While some evaluations have highlighted that
previously inaccessible information on progress in anti-corruption efforts were made available in
these dialogues, others have criticised that important topics were not addressed (Interview 1,
ITAD 2013). Furthermore, following the EPA scandal and the subsequent suspension of
development assistance, observers have characterised the dialogues as a process where
donors have audited the GoT, “leading to a situation of mistrust and lack of clarity on what is the
real agenda for the ‘dialogue’” (Claussen & Martinssen 2011). Conversely, policy dialoge
between the EU and Tanzania has “not been as effective as [it] could have been. In particular
the policy dialogue was characterised by a low level of government ownership, high transaction
costs, technical weaknesses in the indicators of the Performance Assessment Framework, and
the lack of a strategic, policy-solving orientation. As a result, in a number of important areas,
weaknesses in policy design and in reform implementation have persisted” (ibid.) Although the
quality of exchange started to improve in 2012, it is questionable whether this trend will persist
following the events surrounding the Tegeta Escrow scandal of 2014 (ITAD 2013).
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Delputte & Orbie (2014) cite a EU Member State representative to Tanzania, who indicates that there is not
“much value added of a strong EU coordination in general terms”, as other groups command more influence in the
framework of development cooperation with Tanzania (685).

267

3. Project-based Assistance to Anti-Corruption Reforms
The EU has launched and participated in several programmes aimed at increasing institutional
capacity of relevant anti-corruption actors, democratic consolidation, and strengthening the
media and civil society. Generally, the EU has played an important role in development of
NACSAP I and II, in particular in urging GoT to work with civil society, the media, and private
sector in the implementation of the strategy and action plan (European Commission 2011).
Thus, the EU contributed to the strengthening of the PCCBs institutional capacity and the
expansion of its mandate. Additionally, the EU has provided significant contributions the
government-owned PFMRP basket fund and has provided individual technical assistance to
several rounds of PFM reform, thus contributing to Tanzania’s considerable initial achievements
in strengthening its PFM systems. However, in spite of the recently stalling progress of Tanzania
on various PFM indicators, the EU has failed to increase technical assistance to aid Tanzania in
meeting the demands of implementing ‘second generation’ reforms – involving roll-out and
consolidation rather than simple design and initiation (ITAD 2013: 61). Targeted EU Support to
Tanzania’s PFM reforms further entailed the provision of assistance to core institutions involved
in public procurement and budget management, such as the Ministry of Finance, the NAO, and
parliamentary committees. Furthermore, the EU has expanded project-based assistance to the
Office of the National Authorising Officer, tasked with managing Budget Support funds in
Tanzania, after it was found that PFMRP basket money was mostly used on a plethora of
workshops and training (Norad 2011a: 61).
In an effort to promote democratic consolidation and oversight, the EU supported the multi-donor
project Deepening Democracy in Tanzania Programme (DDTP), which sought to improve the
electoral process and build the capacity of election management bodies and strengthen
structures and institutions of governance and checks and balances (Amundsen 2010: 10). The
evaluation of the DDTP has been positive, highlighting that chairpersons of parliamentary
committees have become more competent to review the budget and scrutinise bills, dialogue
between parliament and civil society has increased, and that involvement of civil society in the
review of bills has increased its influence on legislation (European Commission 2011: 130).

4. EU Aid in the Nexus of Tanzania’s Political Economy of Corruption
The effect of measures aimed at inducing good governance through development assistance,
including concomitant political dialogue, are, however, only effective when coinciding with highlevel political will to implement anti-corruption actions in recipient countries (Norad 2011b). In
Tanznia, and in spite of foreign aid financing a significant percentage of the GoT budget, donors
have been shown to have little impact on the domestic political issues that drive reforms. As is
noted by a recent United States Agency for International Development (USAID) governance
assessment donors’ efforts can be constrained by a political economic system in which they are
not a player: “…a formal development agenda, characterized by “visible” processes of
institutional reform and capacity development, coexists with a less visible but determinative
informal political economy, which largely determines the boundaries within which formal reforms
268

take place, and serves to parry threats to the political and economic interests of the state elite”
(USAID 2010). Problematically, aid has become a means of entrenching the status quo and is
used to buy political support in a variety of ways. Ownership of the development agenda is
placed solely in the hands of the government, bypassing parliament and civil society. (Tripp
2012: 17). Thus, by continuing to provide aid, not taking a robust stance on corruption, and
utilising entrenched government structures, the EU and other donors may actually contribute to
corruption within the Tanzanian governance sector (Kolstad, Fritz & O’Neill 2008: 62). Thus,
policy responses of donors, including the EU, to severe corruption in Tanzania, in particular the
halting of aid disbursements, are likely to continue to be ineffective in stopping grand corruption.
This is because such policies are based on the assumption that grand corruption can be
stopped once rationally maximizing leaders have more to gain by clamping down on corruption
than by letting it continue. In reality, the ability of the ruling party to effectively constrain
corruption is shaped by the nature of elite struggles and their interaction with the wider
distribution of power in society (Gray 2015). This analysis of the drivers of corruption implies an
approach to political and economic reform that falls far outside the remit of donor-led anticorruption initiatives.
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V. RECOMMENDATIONS
1. Conclude Negotiations on 11th NIP. It is of utmost importance for the future of EU-Tanzania
development cooperation to finalise the negotiations on the 11th NIP, in order to create a
predictable and positive environment for development coordination and political dialogue.
2. Removal of variable tranche in Budget Support modality. A performance-based
component to Budget Support components cannot result in political leverage without violating
global principles in development cooperation, such as aid predictability. Furthermore, it
necessitates the imposition of controversial political conditionalities, which stymies the
effectiveness of genuine political dialogue.
3. Improve coordination with other donors. Although a comprehensive framework for
cooperation amongst donors is already in place, the creation of a common contingency plan to
ensure a speedy and efficient response in the case of a severe violation of established
commitments is require to improve donors’ political leverage.
4. Reform Political Dialogue. Although not entirely successful, political engagement has
proven to be an effective tool to promote good governance in the context of development
cooperation. The recently elected president and current political momentum to engage corrupt
structures provides ample opportunity to re-invigorate political dialogue
5. Support democratic consolidation and involvement of media and civil society. Although
significant progress has been made on both fronts in recent years, CCM’s virtual monopoly on
power in Tanzania’s political economy and the exclusion of civil society and the media from vital
parts of the budget review process continue to be major impediments to effective anti-corruption
governance.
6. Continue and increase technical assistance to strengthen capacity of core institutions.
Considering the prevalence of systemic corruption in Tanzania’s political system, strengthening
the institutional capacity and independence of key actors tasked with controlling corruption offers
a fruitful avenue for the promotion of internal reform. Focussing technical assistance on the
PCCB, the NAO, and the Parliament may also support further democratic consolidation as an
ancillary effect.
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I.

INTRODUCTION 280

The relationship between Tunisia and the European Union (EU) has traditionally been a close
one. Economic cooperation was established in 1976, and the country was the first in the
Mediterranean region to sign an Association Agreement (AA) with the EU in the context of the
Barcelona Process, in 1995. Part of the Southern Mediterranean neighbourhood of the EU,
Tunisia was one of five countries in the Middle East and North Africa (MENA) region to adopt a
European Neighbourhood Policy (ENP) Action Plan in 2005 – as well as one of the first states to
enter into a free trade area with the EU in 2008 (European Parliament 2010). During the majority
of this time, Tunisia was ruled by a strongly personalist regime: first under founding President
Habib Bourgiba, and then by his successor President Zine El Abidine Ben Ali in 1987.
Long hailed as a model student of economic development, Tunisia under Ben Ali experienced
an ‘economic miracle’ in the 1990s, one supported and praised by such major international
donors as the EU, the World Bank and the International Monetary Fund (IMF). This discourse
relied upon the combination of:
[…] on the one hand, the extent of growth, economic diversification and the ability to create jobs,
the increase in exports, the way the country could attract foreign investment and finance, and an
improvement in the living standards and well-being of the population; on the other, the ability to
reform and stabilize the country in macro-economic terms, to undertake liberalization, as well as
a variety of sector-based restructurings (Hibou, Meddeb and Hamid 2011, 12).
Thus Tunisia’s commitment to economic progress, as well as its continuing stability in a region
seemingly torn apart by Islamist insurgency and economic turmoil, made it a reliable partner to
the EU – that despite the autocratic nature of political rule and increasing levels of repression
there. The EU on the other hand has been – and continuescontinues to be – an important
economic partner for Tunisia, with 78% of that country’s exports going to, and 65% of imports
coming from the EU. It is responsible for financial flows that include 83% of tourism revenue,
73% of foreign direct investment (FDI), remittances and not least tourism and provides 90% of
income transfers to Tunisia (Hibou, Meddeb, and Hamid 2011, 66).
Ben Ali’s sudden departure in 2011 following nationwide protests for social justice and political
freedom forced the EU to rethink and adapt its previous strategy, which had been based on
security and stability in the region. The events variously called the ‘Sidi Bouzid’ and ‘Jasmine
Revolution’ kicked off the region-wide phenomenon that was the ‘Arab spring’, with uprisings in
Egypt, Yemen, Libya and Syria following suit. Initial hopes for the democratisation of the region
were quickly put to rest, however. With persistent instability in Libya and Yemen, civil war in
Syria and the re-establishment of authoritarianism in Egypt following a brief democratic interlude,
Tunisia seems to have emerged as the only successful case of democratic transition so far. In
the wake of the 2011 uprising the country witnessed the multiplication of political parties and civil
society actors, the first democratic parliamentary and presidential elections – which resulted in
280
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the coming to power of the current Nidaa Tounes government, under President Mohamed Beji
Caid Essebsi – as well as the penning of a new constitution. But the country has also seen
political polarisation, a number of terrorist attacks and a succession of different interim
governments prior to the first elections, which has made political processes cumbersome and at
times instable. Tunisia has also been plagued by persistent economic problems that include high
unemployment and ongoing regional disparities – two of the main drivers of the 2011 uprising.
The EU meanwhile has tried to learn from past mistakes and accompany the country’s at times
rocky transition with financial and technical assistance so as to bolster democratic norms and
procedures, good governance and economic recovery. This report will explore the EU’s attempts
at promoting good governance and anti-corruption in Tunisia in the years between 2007 and
2013. It therefore traces the EU’s bilateral (which means only of the EU institutions themselves,
not EU member states) policies and their potential impact both during the time of authoritarian
rule under former President Ben Ali as well as during the turbulent period that followed
thereafter. To this end, Section II details the main instruments of cooperation, amounts of
assistance as well as the development of conditionalities. Section III outlines the main features
of the Ben Ali regime prior to the uprising of 2010-2011, as well as thereafter during the
transitional period. Section IV provides a detailed analysis of the impact EU assistance had on
governance in Tunisia more generally, as well as on the capacities of local actors. Section V
provides, finally, recommendations derived from interviews with policy experts and key
stakeholders.

II.

STATE OF EU CONDITIONALITY AND DEVELOPMENT ASSISTANCE

1. Historical development of the EU–Tunisia relationship
Whereas historically the EU’s development aid revolved around its economic variety, by the
1990s it had become clear that the assumption that economic development would automatically
translate into political development at a later stage had been a mistaken one. At the same time,
the end of the Cold War and the fall of communist dictatorships on its eastern borders
necessitated that the EU restructure its development aid. Within the context of the Barcelona
process, launched in 1995 between the EU and 12 Mediterranean partners, the EuroMediterranean Partnership (EMP) was introduced. Its objectives relating to trade and economic
reform were complemented by ones regarding the promotion of political reform too, in order to
create a ‘region of peace, security and shared prosperity’. 281 The EMP included the commitment
on the part of all Southern partner countries to further democracy and the rule of law, and to
respect human rights as laid down by the United Nations Charter and the Universal Declaration
of Human Rights (Del Sarto and Schumacher 2011). The multi-lateral EMP framework was
complemented by the bilateral AA, concluded between the EU and Tunisia in 1995. They are
legally binding and centred on economic relations and development aid. They also contain
281
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provisions on security cooperation, migration, justice as well as social and cultural cooperation.
But beyond that human rights and democracy clauses are also drawn up as essential elements
of these agreements. They were supposed to be implemented in Tunisia by the establishment of
a human rights subcommittee, as well as by the insertion of a general clause cautioning that the
failure to uphold human rights and democratic principles may give rise to appropriate retaliatory
measures on the part of the EU. This de facto negative conditionality has never been applied in
practice, however (Wouters and Duquet 2013, 235-236).

1.1 The European Neighbourhood Policy
The EMP by all accounts cannot be considered to have been a success. Ten years after the
Barcelona declaration, the ENP was called into being, in 2005. While it was technically intended
to complement and not replace the EMP, which continued to exist in a later incarnation as the
Union for the Mediterranean (UfM), the ENP de facto became the main regional framework
guiding relations between the EU and its southern neighbours. The ENP was not the result of
multi-lateral negotiations, however, but was rather designed and implemented by Brussels in the
wake of EU enlargement. It was initiated so as to extend the European market and the acquis
communautaire, without offering, however, the option of full membership (Schimmelfennig
2012). It encompassed not only the Eastern neighbours as originally envisioned, but also those
to the south – creating a coherent framework within which to deal with all neighbouring countries
for whom accession to the EU was not an option, with them thus existing instead as a ‘ring of
friends’ to the east and the south.
It was meant to centre on a combination of positive conditionality, which exchanged mostly
economic rewards for reform, of increased differentiation that allowed an approach more tailored
to the respective partner country and of benchmarking. The ENP also became more explicit with
regard to ‘shared values’ such as democracy, the rule of law and respect for human rights.
Becoming part of this ring of friends was thus to depend on the degree to which partner
countries showed respect for these values and undertook political reforms to those ends:
In other words, this ‘everything-but-institutions’ approach, as former European Commission
President Prodi coined it, promises reform-minded countries a substantial stake in the EU’s
internal market, and finally the integration into its four freedoms, in return for compliance with the
commitment to shared values and progress in sector- and area-specific reform areas (Del Sarto
and Schumacher 2011, 933). 282
Within this regional framework, ENP Action Plans were bilaterally negotiated with each partner
country in order to translate the general ENP provisions into concrete measures at the country
level – ‘resulting in differentiated bilateralism’ (Wouters and Duquet 2013, 237, italics in the
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original). These are followed up on by the annual progress reports made by the Commission.
These Action Plans, while politically significant, are not legally binding in the same way that the
AAs are – the latter remain the legal cornerstone of bilateral relations. This means in practice
that no suspension of relations can take place for breaching the commitments agreed upon in
the ENP Action Plans, but only for violation of the AAs. In contrast to the ENP, they contain a
broader definition of these shared values – particularly where anti-corruption commitments are
concerned (U4 2009, 5).
The EU–Tunisia Action Plan, 283 prepared in 2004 and valid up until being replaced by a new
version in 2014, offered among other things:
[…] to grant additional financial assistance to Tunisia to support implementation of the
Association Agreement and of the operations identified in the Action Plan, in particular to
enhance the economy’s ability to withstand competitive pressures and to strengthen institutional
capacity as well as investments and infrastructure. Furthermore, the Commission will be
proposing a new European Neighbourhood and Partnership Instrument (ENPI), which will also
cover the key issue of cross-border and transnational cooperation between Tunisia and the EU
so as to promote integration and economic and social cohesion and lessen development gaps
between regions (Tunisia Action Plan 2004, 2).
It leant heavily towards economic and security cooperation, but political dialogue and reforms in
the area of ‘democracy and the rule of law’ and ‘respect for human rights and fundamental
freedoms’ were also among the priority areas listed. ‘Good governance’ is mentioned only once
as a shared value upon which the Action Plan’s aims are based; it is not, however, further
defined. Other mutually accepted values according to the Action Plan are ‘democracy, the rule of
law, good governance, respect for human rights, market economics, free trade, sustainable
development, poverty alleviation and the strengthening of political, economic, social and
institutional reforms’ (AP 2004, 1).
Under the priority of democracy and the rule of law, the Action Plan intended to ‘strengthen
institutions guaranteeing democracy and the rule of law’ (AP 2004, 4). Among other ways, this
was to be done by increasing participation, further developing civil society, continuing with
support for political parties and by setting up the abovementioned subcommittee on democracy
and the rule of law in the short term – while in the medium term supporting administrative reform,
especially with respect to transparency. Regarding the rule of law, the independence and
efficiency of the judiciary as well as of the penal system are singled out (AP 2004, 4). As Del
Sarto and Schumacher (2011) point out, nowhere in these vaguely worded objectives – which
contain concepts that have neither been precisely defined nor seemingly used consistently
across the different Action Plans – does the Action Plan allude to the authoritarian and highly
repressive nature of the Tunisian political regime at the time, or indeed include measures to
counter these tendencies. This is true despite the slightly more frank analysis and language of
the Tunisia country reports that were drafted by the Commission in preparation of the Action
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Plan, which discussed the problematic aspects of political rule and lack of fundamental freedoms
there (Del Sarto and Schumacher 2011, 941). The Action Plan itself does not discuss concrete
timetables or benchmarks for assessing progress in these priority areas either.
Despite the overall vagueness of the Action Plan and its reluctance to define the basic concepts
upon which its very priorities are based, further measures intended to strengthen good
governance can still be identified. They are not, however, explicitly stipulated as being such
measures, leaning heavily instead towards existing as more technical aspects of good
governance. The latter itself is defined by the EU as: ‘The transparent and accountable
management of human, natural, economic and financial resources for the purposes of equitable
and sustainable development, in the context of a political and institutional environment that
upholds human rights, democratic principles and the rule of law’ (EC 2007a, 58). It groups them
into six clusters, among them ‘public administration reform, management of public finances and
civil service reform’. Further to this are:
(i) support [given] to democratisation, including support [given] to electoral processes and
electoral observation; (ii) the promotion and protection of human rights (as defined in the
international covenants and conventions, respects of norms and non-discrimination); (iii) the
reinforcement of the rule of law and the administration of justice (as to the legal framework, legal
dispute mechanisms, access to justice, et cetera); (iv) the enhancement of the role of civil
society and its capacity building (as a partner in public policy making and implementation); and,
(v) decentralisation and local government reform/capacity building (to promote and
institutionalise participation at the local level, with a focus on local power structures and
resources). (EC 2007a, 58)
Prior to the Arab spring, the EU had arguably focused its attention on the more technical
components of administrative reform – especially where it related to economic governance. As
such, scattered throughout the Action Plan were important provisions regarding public financial
management (PFM) – covering such areas as public procurement, auditing and internal control
(pp. 16–17). These measures were often embedded within General Budget Support (GBS)
programmes in Tunisia, which were – and still now continue to be – the most important aid
modality in the country.

1.2 The European Neighbourhood Policy Instrument 2007–2010
The ENPI is the EU’s financial instrument for providing assistance to the countries of the
neighbourhood. In 2007 it replaced the previous instrument, MEDA (Mesures
d'accompagnement), for the Southern neighbourhood. It provides funding through national,
regional and cross-border cooperation, as well as thematic programmes. Priorities for financial
assistance are identified in general through Country Strategy Papers (CSPs), National Indicative
Programmes (NIPs) and often Annual Action Programmes (AAPs) too. 284
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For the period under consideration, 2007–2013, the CSP established the strategic framework for
EU–Tunisia cooperation under the ENPI. The operational response for the period 2007–2010
was inscribed in the respective NIP, which laid down the objectives, expected results and
conditions to be met in the priority areas of cooperation (ENPI Tunisia CSP 2007–2013 and NIP
2007–2010). These documents were negotiated bilaterally with Tunisia, and according to the
CSP are reflective of its national priorities.
Funding for the period 2007–2013 was programmed at €300 million. Table 1 below illustrates
the funding per year according to the amount (in million €) programmed, committed and
disbursed.
Table 1: ENPI Funding 2007–2013 (in million €)
Tunisia

2007

2008

2009

2010

2011

2012

2013

Programmed

73

73

77

77

80

80

80

Committed

103

73

77

77

180

130

135

Disbursed

97.9

56

74.4

68.5

114.3

145.2

80.3

Source: Table adapted from http://eeas.europa.eu/enp/pdf/2014/stats/statistical_annex_2014.pdf

The CSP identified the ‘serious difficulties in implementing third-generation MEDA projects 285
and the problems surrounding the recent launch of the justice support programme’ as the reason
to focus on economic governance instead. The NIP (2007–2013) concentrated thus on: (i)
economic governance, competitiveness and convergence with the EU; (ii) human resources and
improvements in employability; and, (iii) sustainable development. Table 2 below shows the
distribution of funds to the different priority areas in concrete terms.
Table 2: EU–Tunisia Bilateral Cooperation 2007–2010 (in million €) 286
2007

2008

2009

2010

Total

Economic governance and convergence towards
the EU
Programme for objective-based budgeting
(PAGBO)
Support to job creation and employment

30

30

Programme to support education/training, higher
education and employment (PEFESE)

65

65

Programme for research and innovation (PASRI)

12

12

285

Projects covering good governance, the rule of law and civil society, see:
http://eeas.europa.eu/tunisia/csp/nip_05_06_en.pdf. Among them were a media project that experienced
difficulty with its implementation, a justice project that was slowed down by lengthy negotiations and a NGO
project that was cancelledcanceled.
286
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Social sector and environment
Programme for environment and energy (PEE)

33

33

Support to the Tunisian chemical group (EIB –
interest subsidy)

10

10

Programme to support water resources
management (PAPS EAU)
Total

76

77

57

57

57

207

Source:
http://ec.europa.eu/enlargement/neighbourhood/pdf/key-documents/tunisia/20150630-tunisia-financialassistance-fiche.pdf

The priorities of the CSPs and the NIPs are negotiated in tandem with the Tunisian government,
and are thus aligned with the government’s own priorities as outlined in their main programming
tool: the five-year economic and social development plan. The one in question here was the
Eleventh Plan, covering the period 2007–2011. In addition, the Presidential Programme for the
period 2004–2009, as well as the works still in progress from the Tenth Plan, were drawn upon
to help define the Tunisian government’s new priorities. These mostly revolve around economic
issues such as employment policy, sustainable development, regional and international
integration, human resources and, last but not least, the ‘consolidation of good governance and
transparency and the corresponding legislative, institutional and administrative reforms’ (CSP
2007-2013). The CSP noted that:
[…] they are indicated as important factors in growth and development but do not appear to be
specific priorities of the guidance note. The main reforms identified are: (i) the adoption of
modern, efficient management methods within the administration, (ii) the use of new technology
and IT, (iii) the ongoing reform of the judicial system, (iv) the introduction of goal-oriented budget
management and (v) those to reinforce devolution and decentralisation (2007–2013, 3).
The CSP (2007–2013) acknowledged the promotion of good governance as a medium-term
challenge, and the fact that no discernible progress has yet been achieved in this regard. While
its effects on transparency and accountability are noted, the problem is subsequently framed as
being mostly related rather to its potential effects on economic and social progress. Even though
this CSP identified ‘political reforms concerning democracy and human rights, the rule of law,
sound institutional governance’ as a strategic priority derived from the AA and from the ENP
Action Plan, this was nevertheless not subsequently reflected in the NIP (2007–2010). The
economic governance priority in this NIP – focused on supporting ‘(i) the extension of the State’s
reform programme to include governance, public finances and administrative reform and (ii) the
deepening of structural reforms’ – is embedded in the budget aid modality, with the related
conditions thereof. In concrete terms, it aimed at:
−
−

A balanced macro-economic framework that is conducive to growth and economic
integration with the EU
Modern, transparent, efficient and target-based planning and management of public
finances, as well as the consolidation of the regulatory framework for auditing
284

−
−
−

An increase in private, domestic and foreign investment (in terms of both overall value
and as a percentage of total investment)
A simplified, transparent and incentive-based institutional, legal and regulatory system for
private sector development, one that promotes alignment with the EU
A sound, efficient and effective financial sector that meets the needs of business
operators, including SMEs and micro-enterprises (NIP 2007–2010, 31)

The Action Plan also positions the fight against corruption under the priority ‘combatting
organised crime’, which specifies the EU’s intention to ‘intensify the fight against corruption’ by:
−
−
−

Exchanging information on EU and Tunisian legislation and strategies, and the
implementation of international instruments
Signing the 2003 UN Convention against Corruption and applying the measures therein
Exchanging best practices on combating corruption, and developing cooperation in the
field (AP 2004, 21)

However this priority area does not appear in either the CSP (2007–2013) or in the NIP (2007–
2010). While good governance and anti-corruption measures in the technical sense were part of
budget support within the economic governance priority, as outlined above, no separate
programme supporting good governance and anti-corruption practices ever existed during that
time period. 287

1.3 The European Neighbourhood Policy Instrument 2011–2013
The events that kicked off the Arab Spring in Tunisia and removed one of the region’s longest
standing dictatorships from power threw not only the domestic political scene but also the donor
landscape into disarray. The EU – having been engaged in extensive financial and technical
cooperation with the previous regime, despite its poor human rights and political liberties track
records (ones that had increasingly deteriorated in the preceding decade) – was now forced to
reverse its previous approach. These endeavours were further complicated by the fact that, in
the wake of the Lisbon Treaty, the EU was in the process of redesigning its own external
representation. The newly created European External Action Service (EEAS) had been
launched only in December 2010, a matter of mere weeks before the removal of President Ben
Ali.
This resulted in what has been described as a ‘cacophonous start’ (Balfour 2012, 11), with a
wide variety of voices from different EU institutions and member states adding their own
proposals and opinions to the mix. 288 The EU also responded to this turn of events, not only by
acknowledging past mistakes and vowing a new humility in listening without imposing (Balfour
2012, 11) but also by launching a number of immediate measures – as well as foreign policy
instruments. Immediately after Ben Ali’s fall, the EU doubled its aid to Tunisia from the
287
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Interview with a member of the temporary Anti-Corruption Commission (INLUCC) (held 21.12.2015).
Interview with EU expert (held 03.12.2015).
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previously programmed €80 million to €160 million in 2011 alone (Youngs 2015). Overall the aid
budget to Tunisia for the period 2011–2013 was almost doubled, reaching some €445 million.
Several new budget lines and instruments were introduced, most important among them three
cross-cutting instruments, which were supposed to define the EU’s strategic outlook in the
region. These were: (i) the Joint Communication of the High Representative and the
Commission on ‘A Partnership for Democracy and Shared Prosperity with the Southern
Mediterranean’ 289 from March 2011; (ii) the Joint Communication to the European Parliament,
the Council, the European Economic and Social Committee and the Committee of the Regions
on ‘A New Response to a Changing Neighbourhood’ 290; and, (iii) the SPRING programme
(Support for Partnership, Reform and Inclusive Growth) 291 – existing ‘as a strategic and crosscutting financial instrument to support democratic transformation, institution building and
economic growth’ (Wouters and Duquet 2013, 238).
(i)

‘A Partnership for
Mediterranean’ 292

Democracy and Shared Prosperity with the Southern

Introducing fundamental changes to the EU’s relationship with its Southern partner countries,
this instrument outlines:
An incentive-based approach based on more differentiation (‘more for more’): those that go
further and faster with reforms will be able to count on greater support from the EU. Support will
be re-allocated or re-focused for those who stall or retrench on agreed reform plans. More
concretely, closer political co-operation means advancing towards higher standards of human
rights and governance based on a set of minimum benchmarks against which performance will
be assessed. A commitment to adequately monitored, free and fair elections should be the entry
qualification for the Partnership. It also means closer co-operation in the context of the Common
Foreign and Security Policy (CFSP), and more joint work in international fora on issues of
common interest (2011, 5).
The instrument builds on three elements: support for democratic transformation and institution
building; a stronger partnership with the people, including more civil society support; and,
sustainable and inclusive growth and economic development (p. 3). With respect to democracy
and institution building, emphasis is placed on judicial and administrative reform so as to
enhance transparency and fight corruption. Further, a Civil Society Neighbourhood Facility is
introduced – in order to provide support for civil society capacity building and to enhance their
ability to monitor and participate in the political process. Attention quickly shifts to issues of
security, however, with the discussion of mobility partnerships:
[In exchange for] increased mobility, partners must be ready to undertake increasing capacity
building and provide appropriate financial support for border management, preventing and
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fighting against irregular migration and trafficking in human beings, including through enhanced
maritime surveillance; the return of irregular migrants (return arrangements and re-admission
agreements) and for enhancing the capacity and abilities of law enforcement authorities to
effectively fight trans-border organised crime and corruption (p. 7).
The remainder of the instrument discusses measures relating to economic development, trade
and sectoral cooperation.
As introduced by then High Representative of the Union for Foreign Affairs and Security Policy
Catherine Ashton in the run up to the strategy’s finalisation, the EU’s future support to the
Southern neighbourhood can be subsumed under the so-called ‘three Ms – money, markets and
mobility’:
Money – resources that can go into the region to help support the transition to democracy, the
support for civil society and of course the economic needs of countries. Market access – the
importance of making sure that we give advantages in trade, and that the people can take
advantage of that by being able to export and import properly. Mobility – the ability of people to
move around, for business people to be able to conduct business more effectively. 293
(ii)

‘A New Response to a Changing Neighbourhood’

This second strategy, published just months after the initial ‘Partnership for Democracy and
Shared Prosperity with the Southern Mediterranean’, expands on the topics outlined above in an
attempt to modify the ENP so as to suit the changing neighbourhood context. It introduces the
concept of ‘deep democracy’, which, while not clearly defined, seems to include the fight against
corruption and reforms in the security and law enforcement sectors – in addition to the more
standard features (p. 3). It reiterates the EU’s commitment to a conditional approach that
differentiates according to the more for more logic – with more progress meaning more EU
support, and less progress the potential reduction of funding. It also introduces the European
Endowment for Democracy as a new instrument to increase the influence and consistency of EU
institutions, member states and political foundations in the field of democracy promotion (p. 4).
Beyond that, the focus clearly remains on economic and security cooperation. The need for
more precise benchmarks and a focus on a limited number of medium- and short-term priorities
is again emphasised (p. 18).
(iii)

The SPRING programme (Support for Partnership, Reform and Inclusive Growth)

The SPRING programme is part of the EU’s positive response to countries willing to embark on
reforms as introduced in the ‘Partnership for Democracy and Shared Prosperity’. It was designed
to make funds available to these countries ‘by supporting initiatives providing financial and
technical support to help implement the associated reforms’. 294 The SPRING programme
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focused its activities mainly on support related to the priority areas of democratic transformation
and institution building, as well as sustainable and inclusive growth and economic development.
Allocation is dependent on several criteria being met, including a positive assessment of
progress made in building deep democracy – relying on ENP progress reports, on the EU’s own
evaluation of developments and on the indicators offered by different international organisations.
Tunisia was the main beneficiary of the SPRING programme, receiving a total of €155 million in
the period 2011–2013 (Financial Assistance Fiche 2007–2013):
Table 3: The SPRING Programme for the period 2011–2013 (in million €)
Programme
Top-up programmes of Economic Recovery (PAR 1 and 3)

Amount
295

55

Support to the Association Agreement and to the Transition (parts 1 and 2)

25

Civil society capacity building programme

7

Programme of support to the justice sector (PARJ)

25

Programme of support to the integration of popular neighbourhoods (PPIQP)

33

ENPARD

10

Source: Table adapted from http://eeas.europa.eu/enp/pdf/2014/stats/statistical_annex_2014.pdf

The SPRING programme was replaced by new ‘umbrella funds’ in 2014, under the European
Neighborhood Instrument (ENI) 2014–2020 (Duquet and Wouters, 232).
___
In concrete terms, the three policy instruments as applied to Tunisia led to an increase in
funding and a change in the composition of funding priorities:
Table 4: Funding Priorities
Priorities

Planned

Actual

Employment and social protection

20–27%

17.5%

Integration support programme II

35–38%

0%

Governance and justice

6–8%

0%

Business competitiveness (industry and services)

32–35%

85.5%

Source:

Table adapted from: http://eeas.europa.eu/enp/pdf/2014/stats/statistical_annex_2014.pdf

In addition to the SPRING programme, funding was also channelled through the European
Instrument for Democracy and Human Rights (EIDHR) II as well as through various thematic
295
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programmes – among them the newly introduced Civil Society Neighbourhood Facility. EIDHR I
had been created in 1994 at the behest of the European Parliament so as to have an
independent budget line, operated from Brussels, that would allow the body to ‘directly address
non-governmental actors […] without governmental consent’ (Bicchi and Voltolini 2013, 83).
Tunisia received such funding only once, before it was ruled ineligible in the period 2007–2010.
In 2011 it finally issued a call in the areas ‘(a) transparency and feasibility of democratic
practices and democratisation processes and (b) independent media’ (Bicchi and Voltolini 2013,
93).
Table 5: Funding through Thematic Programmes 2011–2013 (EUR)
2011

2012

2013

1,400,000

1,000,000

n/a

n/a

n/a

n/a

European Instrument for Democracy and Human
Rights

5,200,000

1,000,000

1,000,000

Neighbourhood Investment Facility

800,000

n/a

15,000,000

1,200,000

300,000

n/a

Instrument for Stability

2,000,000

305,000

n/a

Migration and Asylum

n/a

1,445,293

n/a

Civil Society Facility
Instrument for Nuclear Safety Cooperation

Non-State Actors and Local Authorities

Source:
http://ec.europa.eu/enlargement/neighbourhood/pdf/key-documents/tunisia/20150630-tunisia-financialassistance-fiche.pdf

The bulk of aid, however, was channelled through budget support as part of multi-donor aid
packages called ‘Programme d’appui à la reliance’ (PAR). Operated in cooperation with the
World Bank and the African Development Bank (AfDB), they intended to support ‘reforms in the
area of employment creation, regional development, social action programmes, good
governance and economic recovery’ (EC 2013). According to the EU itself, they were:
[…] considered a successful example of multi-donor coordination with a properly designed
conditionality structure in response to the Arab spring. PAR I (implemented in 2011) amounted
to almost EUR1.4 billion and, along with EUR100 million from the EU, included contributions
from the World Bank (USD500 million), the AfDB (USD500 million) and the Agence Française du
Développement (AFD, EUR100 million). It had a shared matrix of conditionalities for
disbursement. PAR II (implemented in 2012) followed a similar structure, albeit with a lower
volume of funds (EUR1.1 billion); EUR65 million from the EU, USD500 million from the World
Bank and a further USD500 million from the AfDB (EC 2013, 8).
289

The transition process in Tunisia coincided with a revision in the basic principles governing the
budget support modility, resulting in the 2012 ‘Budget Support Guidelines for Programming,
Design and Management. A Modern Approach to Budget Support’. 296 Instead of having one
approach to GBS, the EU tried to increase its ability to differentiate between different settings by
introducing three types of budget support contracts: Good Governance and Development
Contracts (GGDCs), Sector Reform Contracts (SRCs) and State Building Contracts (SBCs).
These were designed particularly for countries experiencing fragility or transitions (Hauck et al
2013, 2). Apart from being situated within situations of fragility, GGDCs and SBCs vary in that
only the former demands a positive fundamental values assessment as a pre-condition for
budget support being given. Apart from that, both types of contract rely on a formalised risk
assessment framework that includes corruption risks, among other things, as well as the four
eligibility criteria of: (i) a national strategy, (ii) a stability-oriented macro-economic framework, (iii)
a public financial management programme and (iv) transparency and oversight of the budget.
The last one had been added as a new criteria (Hauck et al 2013, 6). Tunisia was among the
countries to benefit from this new aid modality. Table 6 below shows the concrete amounts that
the EU hereby provided.
Thus, while the EU was channelling a significant amount of funds to the country through budget
support as well as its various other instruments, it was by no means the only or even the biggest
donor in the country. The World Bank, the AfDB and the IMF all distributed significantly more
funds during that same period.
Table 6: EU–Tunisia Bilateral Cooperation 2011–2013 (in million €)
2011

2012

2013

Total

Good governance and democracy
Programme in support to civil society (PASC)

5

Justice Reform (PARJI)

25

2

7
25

Economic reform and recovery
Programme to support the economic recovery
(PAR I, II, III) (GBS)
Programme to support service competiveness

20

Programme to support the Association Agreement
(phase I and II)

10

100

68

110

278
20

15

25

Social sector and environment
Emergency programme for marginalised areas

296

20

20

Health programme in marginalised areas

12

12

Rehabilitation of low income neighbourhoods

33

33

Environmental governance in Gabès

5

5

ENPARD (agriculture and rural development)

10

10

https://ec.europa.eu/europeaid/sites/devco/files/methodology-budget-support-guidelines-201209_en_2.pdf
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Erasmus +
Total

180

130

10

10

135

445

Source:
http://ec.europa.eu/enlargement/neighbourhood/pdf/key-documents/tunisia/20150630-tunisia-financialassistance-fiche.pdf

The EU also in 2014 signed a mobility partnership with Tunisia, which aims to:
[…] facilitate the movement of people between the EU and Tunisia and to promote a common
and responsible management of existing migratory flows, including by simplifying procedures for
granting visas. The EU will also support the Tunisian authorities in their efforts in the field of
asylum, with a view to establishing a system for protecting refugees and asylum-seekers.
Through this Partnership, the EU and Tunisia will not only develop their bilateral relations in the
fields of migration, mobility and security, but will cooperate together to better meet the
challenges faced in the Mediterranean. 297
The instrument was strongly influenced by EU member states having to stem the flow of
migrants in the aftermath of Ben Ali’s fall (Wouters and Duquet 2013, 249).
The ENP was complemented with funding from the regional South Programme (‘Strengthening
Democratic Reform in the Southern Neighbourhood’). This programme, while funded by the EU,
was actually implemented by the Council of Europe (CoE). Embedded within ‘Component 2:
Good governance and the fight against corruption and money laundering’, it consisted of an
ambitious anti-corruption and good governance programme called ‘South Neighbourhood AntiCorruption’ (SNAC), 298 with a budget of €4.8 million from 2012–2014, and SNAC II 299 from
2015–2017, with a budget of €7.37 million. The aim of the overall programme was to:
[…] support the democratic reforms in the Southern Mediterranean countries through enhancing
the independence of the judiciary, the fight against corruption, the promotion of human rights
and democratic values on the basis of the Council of Europe standards, mechanisms and
instruments and through improving the basic framework for regional co-operation in these areas
(CoE 2015, 7).
Within Component 2, the project – which also included Morocco in its initial stages – provided
assistance to:
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http://europa.eu/rapid/press-release_IP-14-208_en.htm
A detailed work planworkplan, including concrete activities, objectively verifiable indicators, sources of
verification and underlying assumptions risks for SNAC, can be found online at:
http://www.coe.int/t/dghl/cooperation/economiccrime/corruption/Projects/SNAC/pdf/2753%20SNAC%20Workpl
an.pdf
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Thethe detailed work plan,workplan as laid out in FN 19, can be found online at :
http://www.coe.int/t/dghl/cooperation/economiccrime/corruption/Projects/SNAC%202/TUNISIA/Documents/SNA
C2_workplan_TUN_web.pdf
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[…] all levels of the anti-corruption systems in both countries, including institutional support to
the main anti-corruption agencies of Morocco and Tunisia, guidance in preparing specialised
anti-corruption legislation, anti-corruption risk assessments in key vulnerable sectors and
training for a broad range of government and non-government bodies involved in the fight
against corruption and economic crime (CoE 2015, 7).
In this context the project undertook to strengthen the capacity of the temporary Anti-Corruption
Commission – the ‘Instance nationale de lutte contre la corruption’ (INLUCC), established in
November 2011 – by helping it draft internal procedures, a code of ethics and establish staffing
structures and profiles. The CoE also aided in the preparation of a draft law on the
transformation of the temporary commission into a permanent agency, as envisaged by the
2014 constitution. Additionally, the CoE undertook capacity building in the area of corruption risk
management by:
[…] setting up a risk-based, anti-corruption framework in Tunisia through the promotion of
Council of Europe methodologies on the assessment of corruption risk. This included the
building of capacities of Tunisian authorities through tailored seminars followed by a full-scale
pilot risks assessment carried out by the Council of Europe in the sector of public properties.
Capacities to undertake ‘corruption proofing’ of legislation were also enhanced (CoE 2015, 8).
Capacity building was also done through a training programme in the areas of:
[…] general awareness-raising on basic anti-corruption concepts, as well as targeted seminars
on criminal law investigations, political party financing and the financing of non-profit
organisations. The Project also enhanced the capacities of lawyers and chartered accountants
in implementing anti-corruption measures through the application of deontology practices, as
well as standards on the liability of legal persons and professional anti-money laundering
obligations.” (CoE 2015, 9)
Table 7 below details expected results and activities for SNAC I, and illustrates the
comprehensive ambitions of the reform programme as well as the wide range of beneficiaries
thereof.
Table 7: SNAC I Reform Activities
SNAC Reform Activities 2011–2014
Expected Result 1: Assessment of the legal and institutional framework on the basis of the GRECO
methodology is initiated and aimed at providing recommendations and policy direction in the areas of
good governance and the fight against corruption
Confirmed activity
Beneficiary/cooperation partner
Activity 1.1: Introduction to GRECO
• Ministère de la gouvernance et de la lutte
methodologies increasing the capacities in
contre la corruption (MGLC)
implementing European standards, monitoring
• Ministère de l’Intérieur (MoI)
tools and networking opportunities
• Ministère de la Justice (MoJ)
• Instance nationale de Lutte contre la
Corruption (INLUCC)
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• Ordre national des Avocats de Tunisie
• Ordre des Experts Comptables de Tunisie
• Assemblée nationale Constituante (ANC)
• Civil society
Expected Result 2: Increased capacities on legislative reforms, achieved through legal advice and
legal drafting concerning administration institutions and through knowledge sharing of good practices
and cooperation with civil society
Activity 2.1: Provision of good practices and
European models for Editorial Committees of
Ministry of Governance and Tunisian Bar
Association on issues related to codes of ethics

•

Activity 2.2: Increasing capacities in
implementing international law standards when
reviewing and improving current national
legislation in the area of corruption and
economic crime

•

•

•
•

Ministère de la gouvernance et de la lutte
contre la corruption (MGLC)
Ordre national des Avocats de Tunisie

Ministère de la gouvernance et de la lutte
contre la corruption (MGLC)
Ministère de la Justice (MoJ)
Assemblée nationale Constituante (ANC)

Activity 2.3: Provision of legislative advice and
legal drafting reviews in support of the drafting
of the future Anti-Corruption Law

•

Ministère de la gouvernance et de la lutte
contre la corruption (MGLC)

Activity 2.4: Raising awareness of
parliamentarians concerning implementation of
anti-corruption international standards on
financing of political parties, through the
exchange of good practices with international
partners

•

Assemblée nationale Constituante (ANC)

Expected Result 3: Make available policy advice and sector risk analysis to relevant institutions
concerning good governance and corruption prevention tools/methodologies

Activity 3.1: Strengthening of the capacities of
the National Instance for the fight against
Corruption (INLUCC) through sharing of
information and good practices, as well as
through the establishment of professional
networks with homologous institutions in Europe

•

Instance nationale de Lutte contre la
Corruption (INLUCC)

Activity 3.2: Provision of assistance on
introducing internal rules concerning the
INLUCC’s staff status and their role, and internal
rules in managing and processing cases as well

•

Instance nationale de Lutte contre la
Corruption (INLUCC)
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as safeguarding confidentiality and secrecy of
cases

Activity 3.3: Providing tools and methodologies
as well as capacity building in support to the
designing of three major Sector Analyses (i.e.
customs, tax administration and property
administration). To be carried out by the
respective good governance and Anti-Corruption
Units (Cellules de Bonne Gouvernance et de
Lutte Contre la Corruption)

•
•
•

Good Governance and Anti-Corruption Units
Ministère de la gouvernance et de la lutte
contre la corruption (MGLC)
Other relevant Ministries

Expected Result 4: Provision of training, modules and awareness raising for those relevant
institutions and civil society groups in the areas of good governance and the fight against corruption
and economic crime
Activity 4.1: Specialised and multi-disciplinary
training for INLUCC staff, judges, prosecutors
and judicial police to carry out administrative
inquiries (or related criminal investigations)
concerning economic crime and corruptionrelated cases

•
•
•

Ministry of Justice
Ministry of Interior
Instance nationale de lutte contre la
corruption (INLUCC)

Activity 4.2: Multi-disciplinary training of
trainers aimed at strengthening capacities of the
private attorneys and agents of the law
(Auxiliaires de Justice), meaning Court Experts,
when dealing with the detection of corruption and
conflicts of interest

•

Lawyers, Chartered Accountants, Agents of
the Law

Source: Table adapted from
http://www.coe.int/t/dghl/cooperation/economiccrime/corruption/Projects/SNAC/pdf/SNACTUN-Start-up-DOA-en.pdf

SNAC II built on the previous programme, and included Jordan (in addition to Morocco and
Tunisia). After facing criticism due to the lack of objectively verifiable indicators (OVIs) in SNAC
I, the CoE included these in the framework of SNAC II. Table 8 below details its expected results
and OVIs.
Table 8: SNAC II Reform Activities 2015–2017

SNAC II Reform Activities 2015–2017
Expected Result I: The Tunisian national authorities, members of the Assembly of the
Representatives of the People, relevant institutions and civil society have a good
understanding of the CoE standards on the prevention and combating of corruption, money
laundering and terrorism with a view to possible accession by Tunisia to those instruments and to
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GRECO
Objectively verifiable
Indicators (OVIs)

•

Tunisian authorities start considering possible accession to
CoE conventions in the fields of the fight against corruption and of
terrorism
Expected Result II: The legislative and institutional anti-corruption framework is assessed on the
basis of GRECO methodologies
OVIs
• The assessment process of the Tunisian anti-corruption framework is
completed
• Recommendations to reinforce the legislative and institutional
framework to fight against corruption are developed
Expected Result III: Technical assistance is provided to support Tunisia in the implementation of
policies to combat corruption, money laundering and terrorism
OVIs
• The draft IBOGOLUCC (permanent future anti-corruption agency)
Law is developed in conformity with international and CoE standards,
and introduced into the legislative process
• Establishment of a functional network of focal points responsible for
inter-institutional cooperation
• Roadmaps (based on the anti-corruption strategy) are adopted by
Tunisian authorities and their implementation is underway
• At least two inter-institutional Memoranda of Understanding (MoU)
are adopted
• A concept on the whistleblowers centre is adopted officially by
Tunisian authorities
• The authorities adopt a roadmap in order to introduce legislative and
institutional changes aiming for the creation of a system of integrity
testing
• Integration of CoE recommendations into official programmes
regarding the limitation of cash circulation
Expected Result IV: Tunisia co-operates more with other countries of the region in order to share
good practices and set up networks enabling the fight against corruption, money laundering and
terrorism to be extended beyond the national framework
OVIs
• Number and quality of initiatives and good practices exchanged in the
regional framework under the programme and adopted by Tunisian
counterparts
• Number of people trained by the trainers who participated in the
regional training sessions
Source: Table adapted
from http://www.coe.int/t/dghl/cooperation/economiccrime/corruption/Projects/SNAC%202/Documents/2753SNAC2_South%20Programme_Interim%20Report_Jan16.pdf

Funds were put on hold by the EU, as well as other international partners such as the IMF
amidst political instability in 2013. After the political climate re-stabilized with a new technocratic
government and the adoption of the new constitution in 2014, funding resumed in 2014. (BTI
2016, 38)

1.4 The European Neighbourhood Instrument 2014–2015
Since 2014, the ENI has replaced the ENPI as financial instrument of the ENP. The actions and
priorities identified in the instrument are further mapped out in the context of ‘A Medium-Term
Programme for a Renewed European Neighbourhood Policy (2011–2014)’ from May 2011,
which details expected timelines and concrete responsibilities within EU institutions. While the
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document discusses the need for benchmarking deep democracy, for civil society support and
for capacity building, it nevertheless centres heavily on economic and security cooperation. It
also details the EU’s plans to move forwards, including a simplified and more coherent
programming framework. To this end it introduces the Single Support Frameworks to be
proposed, as well as the planning for 2013 and beyond, centring on the ENI – the follow up to
the earlier ENPI. It includes provisions for the stricter application of conditionality, but according
to this document the future ENI should particularly focus on two points:
−

−

The objectives and scope of the future neighbourhood instrument should reflect the
renewed policy vision and drive promotion of economic integration, through Deep and
Comprehensive Free Trade Agreements (DCFTAs) and regional integration agreements
In line with increased performance-based differentiation, future funding should reflect a
readiness to move forwards with reform-related commitments taken in the context of
DCFTAs or mobility negotiations

The Privileged Partnership, which represents the most recent Action Plan 2013–2017, was
adopted in 2014. It confirms the further shift of EU priorities towards strengthening economic
cooperation within the yet to be signed DCFTAs, as well as a focus on security issues. A
reference to an undefined founding principle of good governance is included (p. 5), but in the
context of the priorities this is discussed mostly as economic governance. The priorities
formulated under ‘political and strategic dialogue and cooperation’ heading centre heavily on
security concerns, such as weapons of mass destruction, but do also include parliamentary
cooperation (p. 9). Priorities within the ‘democracy, rule of law and governance’ section centre
on elections, the judiciary and the security and prison sectors. Special mention is made of
strengthening the cooperation between Tunisia and the CoE in the context of aligning the
former’s legislative framework with that of the EU, and for the purpose of the capacity building of
democratic institutions in the country (p. 11). The fight against corruption is yet again included
with the specific activities/objectives of:
−

−

−
−

Exchanging information on European and Tunisian legislation and on the implementation
of international instruments, exchanges of best practices in the fight against corruption
and the development of cooperation in this area, also as part of the implementation of the
2003 UN Convention against Corruption
Supporting the efforts of the Tunisian authorities to stamp out corruption, including the
establishment of a specialist judicial centre to handle corruption cases at the Tunis Court
of First Instance
Investigating the possibility of supporting the implementation of Legislative Decree No.
120 of 14 November 2011 on the anti-corruption body
Continuing to provide support, through mutual assistance in criminal matters, for
Tunisia's efforts to recover the assets fraudulently acquired by the ousted president and
his family, which are currently frozen under the jurisdiction of EU member states,
pursuant to the relevant international conventions, including the 2003 UN Convention
against Corruption (p. 15)
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A comprehensive package of priorities relating to the technical aspects of good governance are
included, ranging from public procurement reform, tax governance, the strengthening of public
governance (developing a governance communications strategy, creating participatory
governance portals, carrying out perception surveys, improving the evaluation of public policies
and developing performance indicators for assessment and decision making, and setting up a
national integrity system) (p. 18), internal financial control in the public sector, verification and
external audits, alignment of statistical methods to, finally, ongoing administrative reform – which
yet again contains a provision to ‘help fight corruption through the implementation of
whistleblowing mechanisms to denounce instances of corruption’ (p. 20). It thus seems that the
EU is now less happy to accept the existing measures and information on a supposedly smooth
running PFM system than it has in the past, instead pushing for comprehensive PFM reform to
align the Tunisian regulatory framework with that of the EU. In contrast to the earlier Action Plan,
the EU has recognised the importance of greater verifiability to measure performance and has
included a table that clearly outlines the actions to be taken by Tunisia, possible EU support for
each one as well as indicators and a timetable for their verification.
These changing priorities, back towards stronger economic and security cooperation, are also
reflected in the funding allocations for 2014–2015:
Table 9: EU–Tunisia Bilateral Cooperation 2014–2015 (in million €):
2014

2015

Total

Socio-economic reform for inclusive growth
Programme to support the economic recovery (PAR IV: budget
100
support)
Programme to support the association agreement and the
Transition

6

Programme to support the private sector and vocational training
(IRADA)
A €70 Million programme will be presented for
adoption before the end of 2015
Fundamental elements of democracy

100
12.8

18.8

32

32

70

70

Justice Reform II (PARJ II)

15

15

Equal opportunities

7

7

Migration (border management and international protection)

3

3

Media reform

10

10

Security sector reform
Support to the cultural sector
Regional and local development
Rehabilitation of low-income neighbourhoods II

23

6

6

28

Regional development (CAP2D)
Total

23

169

28
43

43

186.8

355.8
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Source:
http://ec.europa.eu/enlargement/neighbourhood/pdf/key-documents/tunisia/20150630-tunisia-financialassistance-fiche.pdf

2. Framework of EU conditionality
2.1 Conditionalities under Ben Ali
EU conditionalities as instruments to induce reform can be implemented at several levels of
cooperation with partner countries. They can be entailed in the legally binding agreements, in
the instruments that structure cooperation (whether regionally or bilaterally, such as the ENP or
the Cotonou agreements with the African, Caribbean and Pacific countries) or within the
concrete aid modality used (such as project aid, budget support and so on). Political
conditionality more specifically means connecting ‘perceived benefits for another state (such as
aid, trade concessions, cooperation agreements, political contacts, or international
organisational membership), to the fulfillment of conditions relating to the protection of human
rights and the advancement of democratic principles’ (Smith 1998).
It was first used as a tool by International Financial Institutions (IFIs) in the context of structural
adjustment reforms in the 1980s, and evolved from ‘merely’ economic conditions to the inclusion
also of political ones in the 1990s. While the fact that ethical concerns surrounding human rights
abuses gaining greater prominence in the 1990s certainly played a role herein, it was also due
to the increasing awareness that aid could not be used to further economic development without
functional institutions and the rule of law existing at least to a certain degree on the ground.
According to Balfour:
Conditionality acquired new salience with the enlargement process of the 1990s–2000s, where
Brussels anchored the political transformation of Central Europe to the prospect of joining the
EU. Through this process, the EU also developed the principles and criteria against which to
assess the political and economic standards of the countries wishing to join the EU (the
Copenhagen criteria 300 agreed in 1993), ‘screening’ methods to evaluate their political and
structural situation, annual reports on progress towards adopting the acquis communautaire and
guidelines, benchmarks and priorities to be addressed to meet the general conditions laid down
by the EU (2012, 15).
The success of the accession process was hence seen at least partially as being due to a
successful employment of conditionalities. This discovery had effects on the design of the EMP,
as well as of the ENP thereafter. The promotion of political reform first became an objective with
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‘The accession criteria, or Copenhagen criteria (after the European Council meeting in Copenhagen in 1993 that
defined them), are the essential conditions all candidate countries must satisfy to become a member state. These
are: political criteria: stability of institutions guaranteeing democracy, the rule of law, human rights and respect for
and protection of minorities; economic criteria: a functioning market economy and the capacity to cope with
competition and market forces; administrative and institutional capacity to effectively implement the acquis* and
ability to take on the obligations of membership’membership.
http://ec.europa.eu/enlargement/policy/glossary/terms/accession-criteria_en.htm
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the adoption of the EMP in 1995. This included not only democracy and the rule of law, but also
human rights – as enshrined in the UN Charter and the Universal Declaration of Human Rights
(Del Sarto and Schumacher 2011, 932). The AAs concluded within the framework of the EMP
thus contained an ‘essential elements’ clause that would allow for the application of punitive
measures, up to and including the suspension of aid, as a form of negative conditionality (Tocci
2007, 3). The impact of negative conditionality was severely curbed by the fact that the EU
never actually applied it, even in the face of a number of severe violations of its own
fundamental principles (Balfour 2012, 16).
The enlargement process informed the design of the ENP’s conditionality structure more directly.
The Action Plans thus contained priorities needing to be met by partner countries, as well as the
benchmarks and annual reports by which to assess progress (Balfour 2012, 16). However,
contrary to the ambitions of the ENP these benchmarks, as formulated in the Action Plans,
lacked clear and precise definitions of core concepts such as democracy, the rule of law and
good governance – not to mention enforceable timetables. This was compounded by the fact
that the Action Plans themselves were negotiated bilaterally, and thus contained very little direct
criticism of the Ben Ali regime. Where critical issues were included, the vague formulation of
conditions regarding democracy, the rule of law and human rights left – alongside a lack of
concrete timetables – ample room for interpretations that would allow the regime to ultimately
undertake mere cosmetic reforms (Del Sarto and Schumacher 2011, 943).
The Tunisian case thus underscores the willingness of the EU to turn a blind eye to violations of
political conditions, at least as long as economic ones remain favourable. This point is illustrated
by the fact that even when the EU signed the Action Plan in 2004, it happened within the context
of a repressive political climate in Tunisia that had continuously worsened from the late 1990s
into the early 2000s – existing in stark contrast to the supposed commitment to shared
fundamental values at the core of the ENP (Balfour 2012, 17). Repression continued unabated
after the signing of the Action Plan, with neither positive reform steps being taken on the part of
the Ben Ali regime nor punitive measures being enacted by the EU in terms of the allocation and
distribution of funding. An ‘amendment to the Tunisian penal code that allows the regime to
“criminalize” and, thus, prosecute any person who has international links, regardless of whether
these contacts are with international NGOs, international organizations, or even with foreign
governments’ occurred without significant EU actions being taken in response (Del Sarto and
Schumacher 2011, 943).
Negative conditionality was also not enforced when the EU found itself struggling to put forward
reforms such as the €2.15 million media support programme, which was never implemented in
the end, or the €25 million justice reform programme that could only be implemented under the
threat of payment suspension. However the latter was ultimately abandoned altogether after the
Tunisian side did not fulfil an equal access condition. While that could be interpreted as a
positive sign of the EU’s willingness to enforce its own conditionalities, it played into the hands of
a regime that had been unwilling to even engage in justice reform to begin with. In both cases
the EU ultimately did not make use of its conditionality clauses to enforce successful
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implementation, thus continuing its economic and social programmes uninterrupted (Powel
2009, 65).
The largely symbolic negative conditionality approach of the EMP and the ENP was
complemented by positive conditionalities. These included the use of benefits, under the
economic pillar of the ENP, as incentives for political progress:
These benefits have included greater access to the European market for Tunisian goods and
various infrastructure and training programmes aimed at the Tunisian business community. The
EU is Tunisia’s principal trading partner, accounting for 74 per cent of both Tunisia’s exports and
imports, or €18.4 billion in monetary terms (Commission of the European Communities 2007),
providing the Union with potentially considerable leverage over Tunis (Powel 2009, 65).
However, the EU neither used that leverage nor did the incentives it offered convince Tunisia to
initiate reform. The more efficient avenue of influence for reversing this relationship between
incentives and benefits, by tying political reforms to the delivery of EU benefits, was never
explored (Tocci 2007, 12).
Whereas political reform in exchange for disbursement was thus ultimately more of a hopeful
optional, the EU did act more forcefully in the realm of security relations. Thus, one condition for
more assistance from the EU was the implementation of ‘specific measures for migration control’
(Hollis 2012, 92). It was in part the EU’s interest in seeing these conditions fulfilled that enabled
the Ben Ali regime to successfully leverage security concerns off against political reforms (Hollis
2012, 93):
It is within this context of shifting EU priorities that over the course of the ENP’s evolution the
Union has placed decreasing levels of attention to the logic of political conditionality aimed at
democracy and human rights. It has instead paid greater attention to cooperation with its
neighbours aimed at jointly tackling problems of migration and border management (e.g. through
the focus on readmission agreements), securing reliable energy supplies (e.g. through energy
and transport networks) or the fight against organized crime and terrorism (e.g. through
intelligence sharing) (Tocci 2007, 12).
Thus while the original intention of the ENP’s conditionality approach was the formulation of
‘Copenhagen proximity criteria’ as a political conditionality instrument, this objective had been
weakened by the time the Action Plans were drafted to include only vague references to political
reforms – given the lack of appropriate benchmarks and timetables to make them enforceable
(Tocci 2007, 12). This stands in contrast to the case of the enlargement process, where the
responsibility to monitor, benchmark and recommend reform in partner countries fell squarely on
the shoulders of the EU alone (Tocci 2007, 4).
The EU has hence not only been loath to employ negative conditionality in Tunisia but to also to
use its considerable economic leverage to entice political reform there. Instead, that leverage
was used to enforce conditionality in the realm of economic and security relations. Some of the
conditionalities that Tunisia faced under Ben Ali were thus part and parcel of the aid instruments
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deployed. Others were part of more specific aid modalities; the most important and far reaching
in terms of impact being those embedded in budget support operations. They were of a more
technical nature, and were designed to make sure that the conditions for the proper execution of
budget support were in place. Budget support is negotiated with partner country governments to
reflect national strategies and priorities, and thus is mostly a tool to facilitate the management of
reforms – and not a political tool to induce them (EU Parliament 2011, 10).
The experience with conditionalities in the 1990s, in the context of the budget support modality,
had shown its limits as an instrument by which to induce reform in unwilling partner countries. In
response to these revelations, the EU issued the ‘Community Support for Economic Reform
Programmes and Structural Adjustment: Review and Prospects’ in 2000, which set principles
relating to ownership and conditionality that would later come to be included in the aid
effectiveness agenda:
EU budget support programmes were increasingly provided over three-year periods with annual
fixed tranches subject to compliance with eligibility criteria, and variable tranches linked also to
performance against agreed targets on selected outcome indicators […]. Regarding eligibility
criteria for budget support, the Commission (along with most other providers) applies a dynamic
approach by requiring relevant, credible commitment to reform and evidence of progress rather
than compliance with minimum standards (EC 2010, 5).
Budget support is thus divided into fixed and variable tranches. The former has a fixed value,
specified in the framework of the Financing Agreement. If all conditions are met, they are
disbursed in full; if not, they are not disbursed at all. The latter has a maximum value that is also
specified in advance, but that can be partially disbursed – with the concrete amounts depending
on performance criteria (EC 2007a, 17). As we have seen, conditionalities play a role in both
types of tranches. Fixed tranches rely on eligibility criteria as ex ante conditionality. For the
period 2007–2010 they consist of: (i) a national development or reform policy strategy, (ii) a
stable macro-economic context and (iii) adequate PFM. Within the framework of the ENP, they
are specified in Article 15(2)(e):
Community assistance may also be used […] for sectoral and general budget support if the
partner country’s management of public spending is sufficiently transparent, reliable and
effective and where it has put in place properly formulated sectoral or macro-economic policies
approved by its principal donors, including where relevant, the international financial institutions
(EC 2007a, 27)
Variable tranche conditionality indicators are selected “in agreement with the authorities and in
co-ordination with other development partners, a number of indicators from the Performance
Assessment Framework (PAF).” (EC 2012b, 47) Of the four eligibility criteria, PFM reform is the
most relevant with respect to good governance and anti-corruption. As noted above, budget
support was not intended to be used for political leverage but for ensuring the proper
management of reforms. PFM reform represents the technical dimension of good governance,
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and thus plays an essential role in the fight against corruption. According to the EU, PFM can be
defined as:
‘The system by which financial resources are planned, directed and controlled to enable and
influence the efficient and effective delivery of public service goals’. The public financial
management system comprises the full budget cycle including: revenue administration, budget
preparation, budget execution with cash management, procurement systems, internal controls
and internal audit, accounting and reporting, external audit and scrutiny. A sound PFM system is
essential for the implementation of policies and the achievement of development objectives. A
sound PFM system should collect resources from the economy, integrate them into the budget,
allocate them and use them in an efficient, effective, economic, equitable and accountable
manner. Government public financial management systems are critical to implement policies and
deliver public services and, therefore, a key criterion for eligibility to budget support (EC 2012b,
37).
There is some tension regarding the fact that PFM is considered both an eligibility criterion for,
as well as an objective of budget support. (EU Parliament 2011, 12) In fact, it has served both as
eligibility conditionality for the fixed tranche, and a performance criterion for the variable tranche.
Indicators for performance measures are drawn from national policies and according to
ownership principles should not be imposed. (EC 2007a, 62)
A further, last resort negative conditionality is a clause for suspension (Article 21 of the General
Conditions) in the EU Financing Agreements. This is in addition to the suspension clause in the
ENP itself. The guidelines also recommend, however, to not make political issues part of specific
budget support conditionalities, but to relate them to the overall cooperation programme. In the
case of Tunisia this meant that politically sensitive issues would have had to be dealt within the
framework of the Action Plan and not the more technical budget support modality.
According to a 2011 evaluation of EU budget support to Tunisia, it accounted for around 60 per
cent of resources allocated to Tunisia between 1996 and 2008. It was therefore the most
important aid modality for the country. Nonetheless, Tunisia during that period was not heavily
aid dependent, and budget support accounted for only between 0.4 per cent and 1 per cent of
GDP, covering an average of 1.4 per cent of public expenditure (OECD 2011, 23). The
evaluation asserted that the implementation of budget support in Tunisia had been supported by
a diversified conditionality framework. Conditionalities were jointly identified during policy
dialogue processes, and key measures were included as indicators in the matrixes – while also
serving as benchmarks to assess performance (OECD 2011, 23). These matrixes mix process
and results indicators, and thus ones related to reducing fiduciary risks and improving technical
facets of governance – alongside indicators measuring outcomes too. The report does not
specify the concrete set of indicators used; interviewees have suggested, however, that these
mostly related to PFM measures. They were usually deemed satisfactory by all major donors. 301
This assessment is supported by the budget support evaluation, which states that:
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GBS programmes have included specific attention and measures to strengthen PFM, although
this was relatively solid since the early 1990s, after years of structural adjustment. On economic
governance, actual progresses have been supported through GBS – and the non-fulfilment of
important conditionalities (like in the case of the bid for the 2nd GSM licence) has been
sanctioned (OECD 2011, 24).
Formal policy dialogue is hereby instrumental in formulating and monitoring conditionalities,
while the informal policy dialogue within the GBS framework has enabled the solution of any
bottlenecks arising. It seems that budget support as an aid modality was instrumental to the
establishment of these dialogue mechanisms during the period 1996-2008. Additionally, despite
some gaps in the regulatory framework and its implementation, as well as the fact that the
government’s enthusiasm for PFM reforms seems to have waned in the years before the
uprising, Tunisia’s PFM system was generally assessed by the EU as being good enough as to
not to hinder the disbursement of funds.

2.2 Conditionalities in the aftermath of the Arab spring
With the onset of the Arab spring, the EU not only reconsidered its approach to democracy
promotion in Tunisia but also to conditionality itself. While the negative conditionality approach
remained in place, it was mentioned only briefly in the context of sanctioning the regime in Syria
as the civil war there escalated further (Balfour 2012, 23). In contrast to this approach, the EU
was to embark on a major revision to its positive conditionality one – with new and more enticing
incentives being offered to lure partner countries onto the path of political reform.
The abovementioned SPRING programme and mobility partnerships were a crucial part of this
redefined approach, which was centred on promoting deep democracy. Within this differentiated
more for more approach, trade, assistance and mobility were the rewards for those that
progressed the furthest (Balfour 2012, 20). These additional incentives – subsumed under the
three Ms (money, market access, mobility) – are thus part of a positive conditionality approach.
Part of this more for more approach was the prospect of an increasing stake in the European
market in the context of the DCFTA set to replace the Free Trade Areas, as well as enhanced
mobility – and, hence, access to the European labour market (Balfour 2012, 21). While mobility
partnerships are therefore technically intended to induce the political reforms necessary to
strengthen democracy and further transition, in practice they were tied to partner countries’
willingness to curb irregular migration and increase cooperation on border control. The attempt
by the EU to conclude these kinds of partnership was by no means new, however. The EU had
in previous years tried to conclude similar partnerships with Tunisia, but the incentives on offer
were not sufficient to tempt the Ben Ali regime to concur. In the context of the transition period,
the Tunisia government found itself in a weakened bargaining position, and signed a mobility
partnership in 2014.
Conditionalities were not only supposed to offer more incentives, but also to be more
measurable and verifiable. The EU was thus to rely on a proper benchmarking approach: ‘Closer
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political cooperation means advancing towards higher standards of human rights and
governance based on a set of minimum benchmarks against which performance will be
assessed’ (Partnership for Democracy and Shared Prosperity with the Southern Mediterranean
2011, 6). The actual implementation of this approach immediately after the uprising was by
necessity initially rather flexible. The main aim of the SPRING programme, for instance, was to
support and reward Tunisia for its willingness to engage in reform in the immediate aftermath of
the events of early 2011 (Youngs 2015).
Stricter conditionalities were put in place in the context of joint budget support, however. Even
before the Arab spring, questions and criticism surrounding budget support had increased from
a variety of different institutions – among them the European Court of Auditors, as well as the
European and national parliaments. Political governance and the role of conditionality, as well as
their connection to performance and results, were key among the issues raised (EC 2010, 3). In
response to this, the EU revised its aid delivery guidelines and published its new ‘Budget
Support Guidelines. Programming, Design and Management: A Modern Approach to Budget
Support’ in 2012. The main innovation in terms of conditionality, as it applied to good
governance, was the addition of a fourth eligibility criterion of ‘transparency and oversight of the
budget’ to the three previous ones of a stable macro-economic framework, national strategy and
proper PFM systems (2012, 33). An updated risk assessment framework added political risks to
the previous macro-economic, developmental, PMF and corruption ones too (Hauck et al 2013,
6).
The report goes on to discuss the selection of variable tranche indicators, dividing them into:
input and process ones that measure ‘financial resources provided and the policy and regulatory
actions taken (e.g. adoption of a regulation)’; output ones that ‘measure the immediate and
concrete consequences of the resources used and measures taken (e.g. schools built)’;
outcome ones that ‘measure the results at the level of the beneficiaries (e.g. proportion of
children vaccinated)’; and, finally, impact indicators that measure ‘the consequences of the
outcomes in terms of wider objective (e.g. literacy rate)’ (EC 2012, 47). Out of the four types of
indicator, the EU is particularly interested in outcomes. Indicators are selected jointly with the
partner country and with other donors from the Performance Assessment Framework (PAF) for
variable tranche conditionality.
Tunisia concluded several new state building contracts after the uprising. Under these new
contracts, and in the context of the transitional period that had opened up spaces for the EU to
negotiate reforms, budget support included an increasing amount of political conditionalities –
with governance indicators being included post-2011. 302 Conditions further included
implementing legislation in the media sector, greater budget transparency and improved access
to information. 303 An important part of budget support conditionality with direct effects on anticorruption was the creation of the temporary Anti-Corruption Commission in November 2011. As
Section IV shows the EU not only pushed for the adoption of a law on this Anti-Corruption
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Commission, but that it be accompanied by a budget and that staff be selected within an
appropriate timeframe. It thus mixed input conditionalities (which it judged to be the least desired
because of their potential to undermine ownership), with output conditionalities. It is not clear,
whether outcome or impact conditionalities played a role in the PAF, and if yes, what role they
played.

3. Role of the Governance Facility instrument
The governance facility instrument was announced in 2006 as an additional positive incentive for
the promotion of good governance in partner countries. It was first launched at the EuroMediterranean 10th Anniversary Barcelona Summit in 2005, when:
[…] the Chairman noted that partners had made a commitment to ‘strengthening democracy,
expanding participation in political life, public affairs and decision making, and further promoting
gender equality, to enhance respect for all human rights and fundamental freedoms, including
freedom of expression in accordance with their international obligations, to continue maintaining
and ensuring the independence of the judiciary and expand access to justice to all. In this
context the EU will establish a substantial financial Facility to support willing Mediterranean
partners’ in carrying out their reforms, taking into account that successful reforms must develop
from within the societies of the region’. The Facility was introduced for Mediterranean countries
in 2006, but only Jordan and Morocco benefited from an increase in their annual allocation. 304
The Governance Facility was a voluntary instrument, whereby the progress towards the
bilaterally negotiated objectives – including good governance – would determine an additional
financial allocation for a partner country. The size of the allocation for the period 2007–2010 was
to be €50 million for the whole Southern neighbourhood. Based on the ENP Action Plans,
progress was to be assessed in relative terms. One of the indicators was, for example, the
Corruption Perception Index of Transparency International; others looked at legislation and
relevant institutional mechanisms and their impact on governance, the rule of law, human rights
and democracy-related issues (U4 2009, 3). The Governance Facility failed to resonate with the
Southern neighbours and its lack of success caused it to be quietly cancelled in the wake of the
Arab spring, its funds being diverted to new instruments (A Medium-Term Programme for a
Renewed European Neighbourhood Policy 2011, 20). The funds themselves on the one hand
were not substantial enough to incentivize reforms. But this was coupled on the other had with
the fact that no consequences resulted from not being assessed as progressing under the
instrument.
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4. EU tools to fight corruption and promote good governance
The fight against corruption is an important issue for the EU. Most documents related to the ENP
mention the relevance of the fight against corruption, fraud and organised crime as key parts of
the reform agenda for partner countries. However, as a U4 report from 2009 explains, the ENP
suffers from a lack of concrete anti-corruption measures – including corruption benchmarking
and the sufficient involvement of civil society in corruption monitoring. The report goes on to
assert that ‘no specific anti-corruption mechanism has been put in place to ensure that EC
assistance under the ENPI is protected from corruption. As the Commission relies on the regular
EU anti-corruption policies and procedures in this matter, ENP funds face similar challenges of
transparency and accountability to other EU funds’ (U4 2009, 1). In other words, the EU’s anticorruption efforts rely on the implementation of ENP commitments, as well as those that partner
countries incur within the framework of the instruments embedded in the ENP. However with the
latter relying on positive incentives rather than sanctions to move partner countries to implement
commitments concluded within the Action Plans, it is up to the partner government to decide
how specifically to follow through with anti-corruption reforms in the context of the ENP Action
Plans.
While the ENP remains vague, several nominal instruments to identify and deal with corruption
are to be found in the provisions of the budget support modality. For this in particular the PFM as
an eligibility criterion for budget support is significant, because the EU considers PFM to be part
of the assessment and implementation process for budget support – specifically as a way of
addressing the fact that PFM is one of the visible entry points for corruption. Partner
governments are required to give information on their efforts to fight corruption in the Action
Fiche. The relevant section is to cover the topic of corruption by:
(i) identifying those PFM reforms that have a particular anti-corruption dimension; (ii) assessing
the extent to which the fight against corruption is on the political agenda; (iii) specifying whether
there are particular public entities set up to deal with corruption; and, (iv) mentioning any
complementary activities of the Commission in supporting the partner country's fight against
corruption (Aid delivery methods 2007, 53).
Strengthening the PFM system is thus part of the EU’s corruption prevention mechanisms. Good
governance in its function as a cross-cutting issue – and, according to the EU, in particularly the
dimension of PFM – also plays a role in assessing the quality of the national strategy at the
basis of budget support.
The 2012 guidelines state in this respect that the Commission sees the need for partner
countries to have mechanisms covering the whole of the anti-corruption and fraud cycle. These
should include prevention, detection, investigation and sanctioning, as well as the appropriate
accompanying judicial capacities and independent authorities. For capacity development
purposes, the Commission wants to encourage cooperation with the European Anti-Fraud Office
(OLAF) (EC 2012b, 50).
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While cooperation with OLAF and the CoE were indeed initiated in the aftermath of the Arab
spring, with the CoE conducting an important and far-reaching anti-corruption project that will
undoubtedly greatly enhance Tunisian capacities, this makes it clear that the EU’s leverage
remains bound by the willingness of the partner country to cooperate. Previous to the Arab
spring, OLAF was not invested by the Tunisian government with the authority to conduct
investigations there.
A recurring problem is that, apart from the rather strong nominal support for good governance in
the ENP and in the context of budget support, when it comes to instruments the EU has not
given itself much room for manoeuvre in the promotion of these goals in Tunisia. This could be
seen in the dropping of anti-corruption provisions from the Action Plan in 2004 to the CSP in
2007. While both the ENP as an instrument and budget support as a modality have a
suspension clause, in cases where cooperation is politically wanted and engagement on other
issues is possible, it is still too heavy-handed a lever for an EU preferring engagement over
confrontation. On the other hand, while budget support does have the additional option of using
allocations from the variable tranche as a leverage mechanism, budget support as a modality is
expressly intended not to be used as undue leverage for politically sensitive issues. As a
combination of it being dependent on national priorities and negotiated between the partner
government in question and the EU, the latter has not, therefore, used it as an incentive through
which to tackle highly sensitive political issues. Tunisia has made clear its willingness to walk out
on negotiations that it considered too hostile in the past. This problem is compounded by the fact
that governance, as defined by the EU, has a multitude of dimensions to it. It is thus easy to
focus on the less political and more easily negotiated technical dimensions and still be able to
lay claim to the promotion of good governance despite widespread violations going unpunished
at the political level.
This yet again points to the leeway that the partner countries themselves have in influencing the
measures by which they will be judged. On the one hand, this is in compliance with the new aid
effectiveness agenda and the greater emphasis it places on country ownership. On the other, it
also diminishes the room available to positively affect governance outcomes beyond the
technical level.

5. How do words and actions match up?
While the EU’s commitment to the values of good governance was strong in the initial design of
the ENP instrument, this commitment was not sufficiently translated into either the documents
structuring its concrete relationship with Tunisia or into the actions that the EU has taken in
response to severe violations on the ground. The EU clearly acknowledged this shortcoming
after the Arab spring, when it vowed to step up its promotion of fundamental values such as
democracy and human rights – as well as its support for civil society actors in the country.
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Prior to the Arab spring, this lack of commitment in enforcing its values in Tunisia was visible in
the fact that critical points regarding the interpenetration between the state and the ruling party,
the Rassemblement Constitutionnel Démocratique (RCD), as well as the increasingly repressive
political climate that was addressed in the EU’s country reports were not translated into
equivalent priority actions in the Tunisia Action Plan. This document makes only vague
references to strengthening democracy and related institutions in the country (Del Sarto and
Schumacher 2011, 941). Instead of including clear provisions on reform, the Action Plan decided
instead on advocating for a subcommittee to deal with issues of democracy and human rights.
This subcommittee did not, however, first meet until 2007, and even thereafter did not produce
any significant action or reform – this happening without any significant reaction from the EU.
Del Sarto and Schumacher (2011) describe this as a manifestation of the EU’s general benign
neglect towards potentially contentious political issues right up until the Arab spring. She
maintains that not only did it take the subcommittee almost three years to hold its first meeting,
but that furthermore the nature of political rule – as well as the repressive climate shoring up
authoritarianism – were never part of their discussions. In the same vein, even though the
annual progress reports started to become more critical, this was not reflected in concrete
measures being taken (Del Sarto and Schumacher 2011, 947).
This reluctance of the Tunisian government to address human rights and democracy-related
issues did not come as a surprise:
In fact, already during the first Association Council meeting in 1998 Tunisia threatened to
discontinue the talks if the domestic human rights situation was to be discussed. In a way, this
attitude has constantly been characterizing Tunisia’s position under Ben Ali, irrespective of
whether talks were held in the Association Council or the ENP subcommittee (Del Sarto and
Schumacher 2011, 941).
The EU not only accepted this, but actually continued to sign Action Plans and funnel resources
into the country – all the while praising Tunisia’s progress on economic reform. This
interpretation is supported by the fact that even where the Action Plan suggests political reform
measures, there are no clear cut benchmarks and timetables given that could enforce even
these watered down reform priorities. This suggests that the EU was not only aware of the gap
between its value aspirations and their actual implementation, but chose to forgo enforcing them
in exchange for closer cooperation regarding economic and security issues. Thus it was the
EU’s interest in migration control and the prevention of terrorism that were among the Action
Plan’s conditions for receiving assistance, and furthermore its desire to present to the world a
success story in terms of economic reform gave the Tunisian regime enough leverage to skirt
politically undesirable reform issues (Hollis 2012, 92-93; see also, Tocci 2014).
This discrepancy between the EU’s rhetorical promotion of its fundamental values and its actual
commitment to seeing them implemented seems to be characteristic not only of its past
relationship with Tunisia, but of its aid approach more generally. Research has shown no
significant correlation between EU aid and trade on the one hand and democratic criteria on the
other (Schimmelfennig 2012, 17). In contrast to its prior approach to Tunisia, and in response to
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widespread criticism, the EU is nowadays making certain demands for further reform also in the
political arena (Balfour 2012, 25). While the demands that the transition has placed on the
Tunisian government has made it more susceptible to caving into EU pressure for democratic
reform, there is however some evidence that beneath the EU’s democracy promotion reform
agenda, economic and security interests still carry the day. As was shown in Chapter 1.4, the
majority of the new ENI seems focused on issues of economic cooperation and migration control
– with the financial allocations matching these focuses.
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III.

STATE OF GOVERNANCE: DESCRIPTIVE PART

6. Governance regime
In the aftermath of the 2011 uprising, Tunisia experienced a succession of interim governments
ruling up until its first democratic parliamentary and presidential elections were held in 2014. The
first of these saw the secularist Nidaa Tounes party, composed of many figures from the ancient
regime, win a majority of seats. Beji Caid Essebsi won the presidential elections meanwhile, and
now heads a semi-presidential representative system of government in which the executive
power is divided between a popularly elected president and a prime minister who leads the party
or coalition with the majority of seats won in parliamentary elections (International IDEA 2014,
62-63).
Immediately after the uprising that saw former President Ben Ali flee the country, two interim
governments took over state affairs until the first free elections were held in October 2011 for the
National Constituent Assembly (NCA), still under the old constitution. The NCA was tasked with
drafting a new constitution, and existed as a de facto transitional parliament until 2014. Political
tensions between a centre-republican camp and a leftist-liberal opposition led to the voluntarily
withdraw of the Islamist Ennahda government in early 2014, which was replaced by a
technocratic government (Schäfer 2015, 11–12).
In addition to the turmoil on the political stage, the country faced a series of upheavals that
further threatened its stability – including terrorist attacks, the assassination of two opposition
politicians, a decline in tourism and a high level of youth unemployment. Tunisia has
nonetheless been continually making progress towards democracy, as evidenced by improving
indicators. Between 2012 and 2015, the Freedom House score (2015a) for the country improved
from ‘partly free’ to ‘free’ (after being ‘not free’ in the period 2007–2010). The political transition
in Tunisia has been ‘relatively calm, non-violent and participative’ (Schäfer 2015, 11). The
January 2014 constitution guarantees fundamental rights and freedoms, human rights, freedom
of faith, gender equality and introduces new rights too. The influence of the president has been
reduced, while the roles of the prime minister and of the parliament have been strengthened. A
new constitutional court will soon be established, and is meant to be an equal player alongside
the executive and the legislature (Pickard 2014, 136-138). However the constitution was left
intentionally vague on several important topics, and will need to be filled with content through the
promulgation of organic laws.
Under Ben Ali, Tunisia was a highly personalist, particularistic state – with the president sitting
atop a massive party-state apparatus. Political power was clustered mainly around the
presidency, state bureaucracy and the regime party, the RCD, all of them controlled by Ben Ali
(Erdle 2010, 172). The RCD provided the organisational structure to rule (Hartmann 2011, 250),
along with a technocratic – but regime-bound – bureaucracy to implement policy (Erdle 2010).
The RCD was at the time the essential redistributive mechanism of the Ben Ali regime. It had
boasted an impressive administrative apparatus with vast structures penetrating every corner of
the country, containing about 7,500 local cells and 2,200 professional ones (Hibou 2011b, 86).
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These served as the intermediaries between state power and the population at large. Its
structures not only duplicated that of the state administration, but also had in its employment
over 10,000 actual civil servants paid by the state but working for the regime party (Hibou 2011,
88). The RCD thus tied together a network of clienteles interested in not only political but also
economic advancement, since it was a gatekeeper to most everyday activities: finding a job,
acquiring housing, using the banking system, obtaining permits, grants and official documents
from the bureaucracy, as well as gaining access to medical treatment, to education and to
financial aid (Warkotsch 2015, 195).
While parliament was as tightly controlled as the executive, the appearance of being pluralistic
was upheld through a dual system installed for the 1994 parliamentary elections. Herein the
majority party received a fixed share of 88 per cent of seats, with the remaining 12 per cent
being divided among the smaller parties (Fuentes 2010, 526). This established a mechanism by
which loyal opposition parties could be rewarded via their inclusion in parliament, thereby
splitting the ranks of the opposition. It also created a system in which opposition parties had to
compete for seats against each other, and not with the RCD – which was guaranteed a
comfortable majority at all times.

7. State capture by private interest, public allocation and incidents of
corruption
While clientelism was an essential element of maintaining rule, nepotism and high-level
corruption also increased markedly during the last decade of Ben Ali's rule (Freedom House
2012). It was complemented by far-reaching petty corruption where society met with agents of
the state – be it bribes in exchange for social services, to police officers, payments for good
grades in school or admission to an elite school (Paciello 2011, 7).
In addition to the petty corruption present at every level of the state, Tunisia also witnessed a
high degree of predation on the part of the elites connected to the first family. They had
managed to acquire a substantial share of the country’s wealth through the capture of the state’s
regulatory framework (Rijikers et al 2014, 24). Regulatory capture and high entry barriers that
benefited connected family members not only distorted the market, creating inefficiencies in their
wake, but disadvantaged regular business interests, deterred foreign investment and prevented
the emergence of a healthy, independent private sector (Paciello 2011, 7). Public) Cronyism and
predation were thus especially prevalent in those sector highly regulated, allowing cronies to
leverage their privileged access to decision-making, with businesses relying on imports, and with
respect to privileged access to state assets, which wre then bought at non-market conditions.
(WB 2014, 113) Another highly vulnerable area was public procurement, which saw government
contracts not being awarded in an open, fair bidding process – being given rather to cronies,
despite the rules being nominally fair on paper at least (Bertelsmann Foundation 2010: 27). The)
As the World Bank reports, “although they account for less than one percent of all jobs, firms
confiscated to Ben Ali’s extended family account for 3.2 percent of all private sector output, and
a striking 21.3 per centpercent of all net private sector profits in Tunisia, an amount (equivalent
to USDUS233 million in 2010, corresponding to over 0.5 percent of GDP).” (WB 2014, 112)
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Global Financial Integrity (2011) estimates that illicit financial activities and official government
corruption caused losses of over USD1 billion per year.
Corruption was accompanied by increasingly conspicuous consumption, with it violating norms
of propriety among Tunisians and causing outrage in the poverty-stricken interior regions. This
was thus one of the key causes of the uprising. Unsurprisingly, one of the first subsequent
demands made by protestors concerned the recovery of assets stolen by Ben Ali and his family.
The former president and his wife were sentenced to 35 years imprisonment in absentia for
unjust enrichment theft and unlawful possession of large sums of foreign currency, jewellery,
archaeological artefacts, drugs and weapons (Al Jazeera 2015a; Guardian 2011). In the same
year, the assets of 110 family members of Ben Ali were confiscated and the pursuit of their
remaining finances abroad was initiated (Palazzolo 2011).
However despite progress made in regulations and the government’s commitment to
transparency, corruption persists in Tunisia today. According to Samir Annabi, head of Tunisia’s
new anti-corruption commission, petty corruption has been on the rise in recent years, coming in
the form of tax evasion, doctored entry exam results for public sector jobs and bribes being paid
to expedite official paperwork. A study conducted by the Tunisian Association for Public Auditors
estimates an amount of at least 450 million dinars (EUR200 million) in bribes having been given
to state employees in 2013 alone, but the responsible parties are rarely punished (Al-Araby
2015b). Rules enforcing asset declaration are still not completely in place, and whistleblower
protection schemes remain thin on the ground (Bertelsmann Foundation 2014, 34).
The Tunisian government initiated a public procurement reform process to overhaul related rules
in 2013, and also introduced the e-procurement system TUNEPS (OECD 2013a, 65-66).
Companies are recommended to use this system to mitigate the risk of corruption. However
successful entrepreneurship still seems to be dependent on political connections, as some
influential family clans still possess vital contacts within the state apparatus – which ensures
favoured market access (Bertelsmann Foundation 2014, 25). While Tunisia has conflict of
interest rules, codes of conduct, transparent public procurement systems and laws based on
non-discrimination and the independence of the supplier vis-à-vis the public buyer, there is still
an implementation gap when it comes to these that prevents them from being ‘implemented
systematically or in a transparent way’ (Bertelsmann Foundation 2014, 34). There are currently
no provisions for civil servants to publicize corruption or other forms of misconduct. (BTI 2016,
11)
Recent results of the Global Corruption Barometer 2013 survey by Transparency International
reflect the reality of these problems. They show that Tunisians believe corruption to have
worsened after the fall of Ben Ali, with 80 per cent thinking that corruption in Tunisia has
increased or increased a lot over the past two years. Since these measures are based on
perceptions, they could, however, be at least partly the result of changes made in media
coverage that allow for more extensive reporting on incidents of corruption now.incidents.
Nonetheless, corruption is suspected to be widespread among civil servants, “from the funneling
of development funds by administrators, to the collaboration with arms and drugs smugglers by
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border and customs officials. The parliamentary and presidential elections were surrounded by
numerous allegations of corruption. In the registration process for the latter, parliamentarians
have been accused of selling their signatures in support to potential candidates for thousands of
dinars. Similarly, there have been accusations of illegal campaign contributions.” (BTI 2016, 11)
As depicted in Figure 1 below, political parties (66 per cent) and the police (69 per cent) are
perceived to be corrupt by most of the respondents. Media, judiciary and public officials and civil
servants are perceived to be corrupt by still about half of them.
Figure 1: Perceptions of corruption, by institution: Percentage of respondents that think
an institution is corrupt or extremely corrupt (2013)
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Diagram based on Transparency International 2013.

8. Legal provisions on corruption and related issues
Tunisia, still under Ben Ali, ratified the UN Convention against Corruption in 2008 as part of the
country’s modernising discourse (Freedom House 2012). However not only was corruption still
rampant at the top end of the system, but prosecution for it was scant. The judiciary was
politically controlled and most judges lacked any independence. Politically motivated verdicts
were thus the norm, and an important part of the repression repertoire of the regime (Paciello
2010, 2).
The executive branch controlled the highly obscure budgetary process, which was not subject to
substantial legislative scrutiny (Freedom House 2011b). Even though the statistical data
presented to the outside world indicated good numbers, during the transition process hidden and
manipulated statistical reports and studies on the Tunisian economy came to light. Data is now
released to the National Statistics Institute and the deputy prime minister for anti-corruption
purposes (Pickard and Schweitzer 2012, 46).
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The 2014 Constitution of the Tunisian Republic 305 tackles corruption in the context of several
legal articles. The state is now obligated to ‘combat tax evasion and fraud’ and to ‘ensure the
proper use of public funds and take the necessary measures to spend it according to the
priorities of the national economy, and prevent corruption and all that can threaten national
resources and sovereignty’ (Article 10). However the Assembly is granted only two months to
review the budget proposal, even though the Organisation for Economic Cooperation and
Development (OECD) recommends a minimum of three months being given (Article 66).
Even more problematic are the provisions relating to immunity. Members of parliament (MPs)
are granted immunity from arrest or criminal prosecution, unless the immunity is specifically lifted
(Article 68). If an MP is apprehended in the course of committing a crime, the ‘Speaker of the
Assembly of the Representatives of the People shall immediately be notified and the member
shall be released if the Bureau of the Assembly so requests’ (Article 69). There is no further
provision regulating the lifting of immunity, which can lead to its abuse (International IDEA 2014,
64).
In matters of disclosure and transparency, ‘the President of the Republic, Head of Government,
member of the Council of Ministers, or member of the Assembly of the Representatives of the
People, or member of any of the independent constitutional bodies or any senior public position
must declare their assets according to the provisions of the law’ (Article 11). Thus MPs are put in
a position of deciding the details of (their own) assets declarations. Article 11 does not specify
whether unofficial sources of income have to be named, even though this is essential
information for detecting bribery or illicitly enrichment and there is no disclosure requirement for
family members either (International IDEA 2014, 119).
At this point in time Tunisia does not offer adequate whistleblower protection, even though there
has been pressure applied from both the donor community as well as civil society in this regard
(OECD 2013a, 110). A controversial draft organic law on special procedures concerning
reconciliation in the economic and financial fields (‘Reconciliation Bill’) that would grant a general
amnesty to public officials accused of corruption, in exchange for the return of stolen public
money and fines to be decided by a newly created administrative Reconciliation Commission,
was put forward by President Beji Caid Essebsi in March 2015 (The New York Times 2015). The
draft bill, which is currently in parliament for ratification (Al-Araby 2015a), has caused ongoing
public debate and even led to public protests (Al Jazeera 2015b). Some critics claim that it would
override the new constitutional system of transitional justice and undermine the work of the
newly created anti-corruption bodies (The New York Times 2015). After widespread concerns
were aired, the Venice Commission (2015) was asked to weigh in; it has voiced far-reaching
concerns regarding the independence, impartiality and lack of public participation of the new
body that would take over substantial tasks from the main transitional one, the Truth and Dignity
Commission (IVD).
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Quotes come from the unofficial translation of the Constitution of the Tunisian Republic by UNDP and
International IDEA.
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Corruption also remains problematic within the private sector, where entry barriers enshrined in
legislative provisions remain in place within the Investment Incentives Code, sectoral legislation
pertaining to the Service sectors (such as health, telecommunication, education etc.), and within
Competition law. (WB 2014, 129) Over 50% of the economy thus remains either closed or
subject to continuing entry barriers. (BTI 2016, 18) There is currently no legislation criminalizing
corruption in the private sector. (BTI 2016, 34) Bribery is still a common feature of everyday life
and according to the World Bank 2014 Investment Climate Assessment 24% of firms report that
it is still necessary to speed things up with informal payments. (BTI 2016, 19) The high
percentage of informal sector employment (up to 40% of all private sector workers) that many
firms use to circumvent relatively inflexible labor regulations support the assumption that illegal
practices connected with cronyism and rent-seeking persist in the Tunisian economy. (BTI 2016,
19)

9. Anti-corruption provisions within state institutions
Anti-corruption law under Ben Ali was enforced by the National Audit Office (Cour des Comptes),
which had broad powers to monitor public enterprises for financial irregularities and was charged
with auditing public sector accounts. Being tied to the Council of State, chaired by Ben Ali, its
independence was, however, questionable at best (Freedom House 2011b). The Disciplinary
Financial Court oversaw that public authorities were abiding by financial laws and regulations,
but was of equally dubious independence (Freedom House 2007).
In 2011, as noted earlier, the first temporary Anti-Corruption Commission was created. After
seizing the former regime’s archives, the commission started investigations in 500 cases (out of
11,000 received complaints) – of which 400 were presented to the public prosecutor for further
investigation. It found abuses of procurement regulations, sales of government land and
privatisations of state-owned enterprises that benefitted members of the Ben Ali family or his
partners, which the commission traced back to the lack of controls in place and the
concentration of powers in the executive branch (OECD 2013b, 86). According to Samir Annabi,
the commission only has limited and insufficient resources (for example, no forensic accounting
expert) and has struggled to gain access to necessary equipment, offices and funds (The
Economist 2013; Al-Araby 2015b). In some cases, such as regarding the sale of government
land, magistrates straight out refused to launch investigations. At other times judges did not
report on the process of investigation or, as some suspect, members of the old regime still
exercised influence over judicial decisions. Several judges have been dismissed since the
revolution for their alleged implication in corruption; however this has been done without proper
investigative and legal procedures being followed. 306 In the meantime, a new team of judges has
been trained in conducting financial investigations and has taken over responsibility for
corruption cases from the Ben Ali era – thus increasing the investigative capacity of the
Commission, it is hoped (The Economist 2013).
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Interview with EU expert (held 18.12.2015).
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The 2014 constitution created a new Good Governance and Anti-Corruption Commission as a
permanent follow up to the temporary one; it is to ‘contribute to policies of good governance, and
[help in] preventing and fighting corruption’ (Article 130). It is furthermore ‘responsible for
following up on the implementation and dissemination of these policies’, and for the
‘consolidation of principles of transparency, integrity and accountability’ (Article 130). Members
are to be elected for a single term of six years, with one-third of them being changed every two
years. However the effectiveness of this commission is heavily dependent upon cooperation with
the other agencies involved, and indeed on their continued commitment to fighting corruption
(International IDEA 2014: 100). No specific anti-corruption courts currently exist, and the new
commission has yet to actually be created (Al-Araby 2015b).
The constitution created a Court of Audit as a supreme audit institution. It is tasked to ‘oversee
the sound management of public funds in accordance with the principles of legality, efficiency
and transparency’ (Article 117), and to ‘assist the legislative and executive powers in overseeing
the execution of the Finance Law and the closure of the budget’ (Article 117). The court
prepares an annual report, which is submitted to institutional actors and made publicly available.
The organisation, mandate and procedures of this court are regulated by law, leaving the
specific details to the promulgation of organic laws (Article 117; International IDEA 2014: 83).
Article 109, meanwhile, states that ‘all kinds of interference in the functioning of the judicial
system are prohibited’.

10.

Personal autonomy and collective action capacity

While under Ben Ali corruption became the subject of rumour and general discontent, it was
nonetheless not openly discussed for fear of repression (Bertelsmann Foundation 2012, 17).
Potential whistleblowers risked persecution or imprisonment. Widespread fear undermined the
development of a societal basis on which to act against corrupt practices, and no anti-corruption
NGO was permitted to exist (Freedom House 2007). The national chapter of Transparency
International was forced to operate out of Lebanon and Morocco when conducting investigations
within Tunisia, and the only anti-corruption initiatives active within civil society were found on
internet sites located outside of the country itself (Freedom House 2011b).
Since early 2011 Tunisia has witnessed a proliferation of NGOs, many of whom boast an anticorruption agenda (Schäfer 2015, 11). Ones previously forbidden (such as Transparency
International) have now started to work from inside the country itself (Freedom House 2012).
NGOs still have a comparatively good reputation, with only 33 per cent of Tunisians seeing them
as corrupt (Transparency International 2013). Several Tunisian actors – such as the AntiCorruption Commission, Office of the Secretary General of Government, Ministry of Justice – are
members of the Arab Anti-Corruption and Integrity Network (ACINET). It brings together both
governmental and non-governmental entities for cooperation and consultation in the fight against
corruption, and provides a platform through which to facilitate information exchange and policy
dialogue among its constituent members (ACINET 2015).
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The media was strictly controlled under Ben Ali, and most broadcasting corporations belonged
to his family. Self-censorship was common, and freedom of expression extremely limited
(Paciello 2011, 2). With journalists who tried to report on corruption often being imprisoned and
the internet tightly monitored, Tunisia earned the dubious title of ‘Enemy of the Internet’ in 2009
(Freedom House 2011b).
Since 2011, the number of magazines, newspapers and television channels has multiplied
(Schäfer 2015, 11). However progress towards an independent and free press has been
uneven. While the constitution of 2014 contained numerous protections for media
independence, some of its provisions left open the possibility of restricting journalistic freedom.
There have been incidents where the (former) ruling party Ennahda has exerted undue pressure
on media stations. After 2011, Tunisia’s score in the Freedom of the Press Index changed from
‘not free’ to ‘partly free’ (Freedom House 2015b). However Reporters Without Borders ranked
Tunisia 126th on their World Press Freedom Index (2015), a position only slightly better than
during the Ben Ali years. More than 50 per cent of Tunisians see the media as either corrupt or
extremely corrupt (Transparency International 2013).

11.

Change in specific anti-corruption-related indicators

Table 10 Corruption indicators 2007–2015
Indicator

2007

2008

2009

2010

2011

2012

2013

2014

2015

Freedom House
– AntiCorruption and
307
Transparency

3.08

-

-

-

2.83

3.48

-

-

-

TI – Corruption
Perception
308
Index

-

-

-

-

-

41

41

40

-

Index of
Economic
Freedom –

49.0

46.0

42.0

44,0

42.0

43.0

38.0

39.2

41.0
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The Freedom House ‘Anti-Corruption and Transparency’Transparency indicator ranges from 0 (worst) to 7
(best),) and subsumes the categories ‘environment to protect against corruption’, ‘corruption”, “anti-corruption
framework and enforcement’, ‘enforcement”, citizen protections against corruption’corruption and ‘governmental
transparency’transparency (Freedom House 2011a). https://freedomhouse.org/report/countriescrossroads/2012/tunisia
308
TransparencyTranspareny International: ‘2014 Corruption Perceptions Index – Results’-- Results. Scale ranges
from 0 (highly corrupt) to 100 (very clean). Data before 2012 is not comparable over time.
http://www.transparency.org/cpi2014/results
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Freedom from
309
Corruption
World Press
Freedom
310
Index

57.00

48.10

61.50

72,50

Worldwide
Governance
Indicators –
Control of
311
Corruption

-0.11

-0.18

-0.11

-0,15

60.25

-0.17

-0.15

39.93

38.69

38.68

-0.14

-0.09

-

Anti-corruption indicators for Tunisia should be handled with care. The recent change in the
political system (with all of its implications of improved media coverage, a higher degree of
governance transparency and so on) makes it difficult to compare the pre- and post-revolution
data. Furthermore, the rather positive results relative to corruption indices under the Ben Ali
regime are representative of its ability to project itself as compliant with international regulations.
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The Heritage Foundation (2015): Rangingranging from 0 (worst) to 100 (best).
http://www.heritage.org/index/visualize?countries=tunisia&type=9
310
Reporter Without Borders (2015): World Press Freedom Index. Scores rangeScore from 0 to 100, in which 0
represents total respect for media freedom. http://en.rsf.org/press-freedom-index-2013,1054.html
311
World BankWorldbank (2015): ‘Worldwide Governance Indicators: Control of Corruption’Corruption. Estimate of
governance ranges from approximately -2.5 (weak) to 2.5 (strong) governance performance.
http://info.worldbank.org/governance/wgi/index.aspx#home
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IV.

DETAILED DIAGNOSIS

12.
The relationship between EU conditionality and governance in
Tunisia

The following analysis of the EU’s impact on governance reforms in Tunisia is structured around
the distinction between the period of authoritarian rule under former President Ben Ali and the
considerably more tumultuous transitional period in the aftermath of the Arab Spring. The first
two sections thus deal with the questions of, first, whether EU conditionality influenced the
incentives that the Ben Ali regime had to reform and, second, how it affected the capacities of
local actors operating in an extremely repressive environment. The subsequent two sections
then deal with the same two questions from the viewpoint of the transitional period.

12.1 Governance under Ben Ali
Up until the sudden and unexpected popular uprising that started in December 2010 and ended
with Ben Ali’s fall soon thereafter, Tunisia had been a stable and reliable cooperation partner for
the EU. The country, while not overly aid dependent, was entwined in close economical
relationships, with the EU being its main import and export market, as well as in political ties (the
country was a French colony up until the 1950s). Having undergone structural adjustment in the
1980s and 1990s under the guidance of IFIs, the Ben Ali regime had embraced economic
modernisation – and received continuous support in the form of general and sectoral budget
support to that end. International rankings such as the Davos Competitiveness Ranking, the
Doing Business surveys as well as Transparency International’s Corruption Perception Index
(CPI) seemed to support the narrative of an ‘economic miracle’, one characterised by strong
economic growth, an expanding middle class and a modern, tech-savvy government (Hibou,
Meddeb and Hamid 2011, 12).
This success story is summarised in a 2011 evaluation of budget support to Tunisia, which
stated that:
Over the evaluation period [1996–2008], important results have been registered. Tunisia has
achieved macro-economic stabilisation (controlled inflation, contained fiscal deficit, and reduced
external debt) while maintaining relatively high levels of economic growth (average growth rate
of almost 5 per cent per annum). As a result of trade liberalisation and economic integration
policies, of taxation and custom reforms, and of the gradual opening of the domestic market,
foreign trade has almost doubled and exports have increased at a higher rate than imports. The
restructuring of the financial sector and reforms in the private sector and business environment
have led to significant improvements in terms of banking and insurance performance indicators,
to a reduced role of the State in the economy and to a huge increase and diversification of
private enterprises (which have tripled) as well as to an improved competitiveness of the export
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sectors. Significant improvements in the institutional, strategic and financial management of the
higher education sector have led among other things to significant quantitative increases (and
territorial equity) in access to education (OECD 2011, 24).
The report attributes at least some of these achievements in the areas of growth, poverty
reduction, private sector development and the modernisation of the educational system to joint
budget support by the EU, the World Bank and the AfDB. As we have seen in Section II, an
important part of more technical-oriented good governance conditionality in these programmes
was directed at the PFM system in line with government priorities – which was said to show
signs of increased overall accountability. The report also notes, however, the lack of progress in
the onshore, domestic sector, in which a low level of government commitment hinders
competition and transparency (OECD 2011, 24-26).
Thus the combination of economic growth, a commitment to reform by the government (which
seemed to exhibit a strong drive to modernise the economy), a generally well thought of PFM
system, especially when contrasted to the low performance in the MENA region more broadly
(PEFA 2010, 67), as well as mostly competent administrative staff led to overall positive
evaluations of the country’s performance – as well as of EU efforts to promote good governance.
As the previous chapters have shown, however, the image of a successfully modernising state,
working in cooperation with and through the help of the EU, disguised not only profound
weaknesses in the political aspects of good governance but also difficulties in the relationship
between the EU and the regime. When the EU attempted to address these difficulties it was
repeatedly thwarted in the areas of civil society support, improved media coverage and justice
sector reform.
Thus conditionalities worked within the circumscribed area of budget support, which embedded
very technical good governance ones that could be met by the government and that were
negotiated, as noted, with a view to national development priorities. They concerned issues in
which the government had a genuine interest not only in cooperation itself, but in modernising
the particular aspect of its administration that tied into these conditionalities in the first place. 312
Where issues were deemed more sensitive, as in the case of increased accountability,
conditionalities failed to exert influence – but without it resulting in any meaningful retribution
from the EU. In other cases where conditionalities were not met, like justice support, it resulted
in the cancellation of a programme that the Tunisian authorities had anyway shown resistance to
in the first place. 313
Several factors come together to explain this contradiction. One of them was the strategy on part
of the Tunisian regime itself, which cleverly leveraged their reformist economic orientation. As
mentioned above, both statistics and international rankings seemed to corroborate this
modernising narrative. However, these rankings relied on statistics and information provided by
the regime itself – statistics whose validity was not generally questioned by the EU. As we saw
in Section III, statistics and reports could be and were repeatedly falsified and manipulated by
312
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Interview with EU expert (held 03.12.2015).
Interview with EU expert (held 22.01.2016).
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the Ben Ali regime. At the same time, the regime directed assistance and attention to more
technological projects like performance reforms, inflation targeting for central banks, PFM
reforms and projects that fit the narrative of a modern, technologically advanced country. 314 This
depiction was not only accepted but actually embraced by the international community, including
by the EU – which time and again praised Tunisia for its progress with economic reform. While in
the aftermath of the US’s democracy promotion agenda in the Middle East the Ben Ali regime
did find itself under pressure to entertain more political openness and work on governance
projects with donors, according to experts this space all but closed after 2005 – with dwindling
room for the addressing of sensitive domestic issues, also by international organisations. When
the global financial crisis forced the country to seek out increased bilateral aid and closer
cooperation with the EU, both sides decided to engage in less confrontational matters. 315 Thus,
on paper the regime was doing everything it was supposed to do from the viewpoint of the EU.
With jointly negotiated conditionalities that contained no political governance ones and with the
general objectives of budget support being met, the latter was never cut or leveraged so as to
obtain greater domestic political space. As one expert explained: ‘All the reports, all the
indicators were perfect on paper. That is why Tunisia was never seen as such a case where we
had to intervene strongly. On paper there was quite good expertise on finance and macrofinance.’ 316
If viewed within a regional context, that assessment was not entirely misplaced. While
consistently repressive and authoritarian in its nature and methods of rule, Tunisia did still stand
out among its neighbours as a country of relative prosperity – with poverty figures much lower
than the regional average, seemingly thus being an oasis of stability in a region often wrecked
by conflict. The occurrence of poverty in the country was substantially reduced, from over 20 per
cent in 1980 to around 4 per cent in 2000, cutting the overall poverty rate by close to 80 per
cent. These developments also benefitted the more disadvantaged regions in the interior to a
certain extent, where the poverty rate fell from 30 per cent to slightly over 8 per cent (Ayadi et el
2005, 3).
While the corruption of the first family did not go unnoted, it was indeed not something unusual
for the region at large. It was also as we saw in Section III concentrated in the domestic private
sector where predatory elites connected to the Ben Ali clan exerted disproportionate influence
due to regulatory capture. However, corruption in this context was predominantly seen as
negatively impacting the business climate – and not EU aid itself. As Hibou et al describe it:
[…] The rate of corruption in Tunisia was merely at a moderate level, one considered quite
acceptable for a developing country. […] We must however note that the question of corruption
did not wait until 14 January to worry the Europeans, who, in their agreements spoke of it in the
euphemistic form of a need to create an ‘improvement in the business climate’ aimed at fostering
private investment (Hibou, Meddeb, and Hamid 2011, 42).
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Interview with EU expert (held 22.01.2016).
Interview with EU expert, (held 22.01.2016).
316
Interview with EU expert, (held 11.12.2015).
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This assessment of corruption in light of its impact on investment mirrors the framing it gave to
good governance in the context of the CSP, where its absence was described as mainly
negative with view to its detrimental impact on the economy. The prevailing preference at the EU
level was thus for the stability and economic viability of the country. As long as Tunisia remained
stable, and corruption did not visibly touch EU aid, there was no great interest in ascertaining
what lay beneath the surface. This was especially true, since the positive elements of the story,
like economic growth and high levels of FDI, made convincing statements to those willing to
believe the modernisation fairy tale: ‘Indeed there were some things not picked up at all levels,
but there was not a great interest in knowing what was going on. It was stable, if there is no
problem, should we really start looking for one?’ 317
The third cluster of factors revolves around the instruments that the EU employs, including
conditionalities. As has been alluded to above, the fact that these conditionalities are jointly
negotiated reduces their ultimately effectiveness. This problem is not confined only to Tunisia,
but is a more general one of the Action Plans themselves:
Joint ownership, a core principle of the socialisation mechanism of Europeanisation, is
considered to undermine the effectiveness of conditionality. On the one hand, ‘it reduces the
likelihood that bilateral Action Plans reflect the EU’s objective precisely in relations with those
countries which are furthest from conforming to the conditions preferred by the EU’ (Sedelmeier
2007: 200). Governments that do not share the EU’s democracy and human rights agenda, for
instance, can and do minimise the role of political conditionality in their Action Plans. On the
other, it is ‘at odds with the tough monitoring and reporting by EU institutions that was a
precondition for reform-oriented forces to mobilize pressure against reform-adverse
governments in East Central European accession governments’ (ibid.). (Schimmelfennig 2012,
19).
Thus, the result was the watered down and vague language employed with respect to the ENP
Action Plan, as discussed in Chapter 2. Good governance and human rights were only included
in the first place due to pressure by the European Parliament and the Commission. But without
being linked to specific benchmarks or allocation criteria, they failed to trigger any meaningful
reform in Tunisia (Voss 2010, 145). It seems that the only time the threat of suspension was
ever used was in the context of the second instalment of the justice sector programme, which
succeeded in seeing it implemented despite pressure from both the Tunisian government and
the EU in Brussels – albeit with it only to be subverted by regime manipulation later on and then
subsequently abandoned.
Not only were the conditionalities themselves weak during the Ben Ali years, they also lacked
proper positive incentives as a corollary. Compliance with political governance conditionality was
potentially costly for the authoritarian regime of Ben Ali and is for his fellow Arab dictators. But
the EU could neither offer ‘the most important incentive for compliance – the prospect of
membership’ (Schimmelfennig 2012, 18) nor alternative rewards such as the free movement of
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goods and people that are at the heart of the accession incentives, due to the protectionist
interests of individual member states. In the case of Tunisia this applied in particular to
agricultural products, such as olive oil, which were regulated by a complicated and outdated
quota system designed to protect the interests of Italy and Spain (among others). 318 These
sentiments were echoed by Hollis:
The removal of tariff and non-tariff barriers to trade in manufactured goods – wherein the
Europeans enjoyed the advantage – was to proceed rapidly [following the Barcelona Declaration
in 1995], whereas liberalization of trade in agricultural products, the main export of the North
African states aside from energy, was to be phased in more slowly. For this imbalance the EU
was to blame, because the south European states lobbied successfully against opening up the
EU agricultural sector to unfettered competition from North African producers. In terms of capital
flows, the EMP did encourage investment in the MPCs, yet in the name of free market
economics the MPCs were expected to open up their economies to European companies with
the capacity to outperform local producers and so drive them out of business. Crucially, under
the EMP arrangements there was to be no free movement of labour between the MPCs and
Europe (2012, 83-84).
The ENP did not fare much better with regard to offering sufficient positive incentives to offset
the political costs of reform either:
The menu of measures from which the MPCs were supposed to choose a shortlist for adoption
in the form of ‘Action Plans’ was drawn up by Brussels. As the Egyptians argued, they could not
make an informed choice without themselves translating and wading through the whole acquis.
Rather than do this, the Egyptians simply resorted to hard bargaining, and in the process
avoided accepting any internal political and judicial reforms that they did not want (Hollis 2012,
86).
Tunisia, while more willing to attempt harmonisation where it suited its economic interests, was
similarly successful in subverting the inclusion of political reform measures into the Action Plan.
The problem was hence threefold. First, the structure of the ENP pre-supposed the fundament of
shared values, with governance problems being due to a lack of capacity rather than to a
divergence in basic ruling principles (irrespective of whether this was in fact really believed to be
true by the EU or not) (Tocci 2007, 5). Therefore the incentives offered in exchange for
governance reforms, ones that would have fundamentally challenged the ability of authoritarian
rulers to maintain power, were in fact not only insufficient but actually came themselves with
heavy implementation costs. This came in combination with the fact that the EU, on the one
hand, preferred engagement – also with authoritarian rulers – to confrontation, and was hence
hesitant to use either the negotiations for budget support conditionalities to exert pressure via
the variable tranche mechanism or to call on the conditionalities embedded in the Action Plan as
leverage for the disbursement of funds. On the other, the EU also had interests of its own in the
region and in Tunisia – ones that further reduced its leverage there and granted further leeway
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to Tunisia to circumvent political conditionalities. Thus the desire to curb illegal migration and to
fight terrorism resulted in a securitisation of the relationship, wherein a stable Tunisia became an
important asset (Tocci 2007, 11). The conditionality embedded in the eligibility criteria for budget
support, the negotiated conditions of the variable tranche and the conditionalities embedded in
the Action Plan were thus never actively used to further good governance beyond its technical
components in PFM reform. They did not, therefore, alter the reform incentives facing the Ben
Ali regime.

12.2

EU capacity building under authoritarianism

While neither the ENP nor the specific conditionalities had much effect on the incentives for
domestic actors in terms of good governance beyond technical PFM reforms, there was some
amount of capacity building in terms of civil society. As is the case with political governance in
general, very little space was available to support civil society within the political realm. The
Tunisian regime under Ben Ali at times put a stop to projects directly dealing with democracy
and human rights, such as was the case with the long suffering Ligue Tunisienne des Droits de
l’Homme (Tunisian Human Rights League, LTDH). But more often, it sought to completely
insulate political civil society from receiving support through repression, funding restrictions and
legal harassment. According to Voss (2010), there was a deliberate strategy to keep NGOs
underfunded so as to render them unable to muster the necessary administrative capacity to be
in compliance with EU project tenders. Consequently no tenders for the EIDHR II had been
called in Tunisia, which remained ineligible up until 2011.
Nonetheless, the EU did still engage with local civil society – though it was subject to some of
the same restrictions that the latter itself had to deal with. One EU expert described how similar
intimidation tactics common against NGOs were used against members of their delegation, while
another recalled that it was difficult to work in the interior regions, outside of the capital city and
to directly engage with beneficiaries without local authorities also being present. 319 Some
engagement took place nonetheless, even if in areas that were non-political and that dealt more
directly with the livelihoods of people and with facilitating trade and access. Non-state actor
programmes were named as examples where more subtle engagement did take place, being
arenas that enabled the EU to gain a better understanding of the broader environment and to
work on a local, participatory level on less politically sensitive issues. 320 At the same time, EU
experts considered the fact that they engaged with certain political NGOs, such as the Tunisian
Association of Democratic Women, to be a form of protection against state harassment.
The then abandoned Justice sector programme also was intended to strengthen the capacity of
local actors within the field of justice by training and exchange. Until it was abandoned in 2010 it
trained several thousand people in Tunisia, among them members of the lawyers syndicate that
was instrumental in the 2011 uprising. 321
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Lastly, capacity building took place within the technical assistance instruments such as Twinning
and Sigma (together with the OECD), but they mainly focused on strengthening adminsitartive
capacity.

12.3

EU impact after the uprising

The fall of the Ben Ali regime brought many changes not only to the country itself but to donor–
government cooperation too. First and foremost among these was the fact that the new regime
now openly welcomed donor support, not only financially but also in the realms of political reform
and civil society support too. These changes facilitated more open communication between
donors and the new administration, but also resulted in a loss of coherence on the Tunisian side
in terms of contact points and strategic priorities – not to mention a multiplication of donor
initiatives that were not always well coordinated.
At the same time the EU, chastened from its relatively uncritical association with the Ben Ali
regime, not only welcomed democratic reforms and vowed to support them but also was more
assertive itself in putting forward reforms deemed necessary. Part of this demand for reform was
based on the development of the more for more conditionality approach – whereby only those
countries that engage in reforms are to profit from additional positive incentives, such as
increased mobility, in the form of the mobility partnerships, as well as market access through the
DCFTAs. The EU also sent out an Elections Monitoring Observation Mission for the October
2011 elections, a first in Tunisia and only the second (after covering the Palestinian elections of
2006) ever in the region (Balfour 2012, 25). The EU thus expanded its repertoire of incentives,
all the while clarifying the expectations and principles that guided them. While the EU’s
continued reluctance to use its economic weight casts some doubt on the overall impact that
these changes will have in the region (Balfour 2012, 29), in Tunisia at least it found an open
door.
In addition to the inclusion of more governance conditionalities, an important new departure was
the push for increased transparency. In addition to government publications and statistics, the
EU sought greater verification through access to background reports and studies, by bringing in
external experts and by quantitatively verifying reports on budget allocation. 322 Transparency
more generally became a bigger project and programme component: ‘It is almost a rule now that
we integrate transparency and accountability measures in pretty much everything.’323 As part of
the SPRING programme, a new justice sector reform project was also launched. 324
Important reform measures intended to anchor good governance and especially anti-corruption
in the regulatory framework of Tunisia were also included under the auspices of budget support.
Conditions included implementing legislation in the media sector, transparency, freedom of the
press and access to information. Other conditions concerned transitional justice. 325 An important
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part of budget support conditionality with direct effects on anti-corruption was the creation of the
aforementioned temporary Anti-Corruption Commission in November 2011. A concrete budget
support conditionality was not only that the agency be established, but also that funds be
allocated and a president nominated to ensure its viability. The EU not only aided this agency
with capacity building, but by exerting pressure on the government for a law to be included in the
new constitution regulating the creation of a more permanent body to eventually follow in its
footsteps. 326
Thus conditionality was an important lever by which to get reforms going, key bodies
institutionalised and core provisions included in the constitution. It combined with legal expertise
and capacity building, especially where the commission and the constitutional provisions were
concerned, as well as with draft laws for constitutional courts. 327 Positive conditionality within the
SPRING programme was also essential in getting the justice sector support programme running
once again, with a €25 million budget. The SPRING programme also provided important support
to civil society that helped contribute to capacity building, and to enabling at least some NGOs to
participate in consultations.
While the conditionality of budget support thus quite successfully supported necessary reforms
and fledgling agencies, the positive conditionality approach of more for more still suffers from a
lack of adequate incentives to back it up in those cases where the interests of the Tunisian
government in assistance and reform do not align with the EU’s. This is in part a shortcoming of
the instruments themselves, and in part due to the necessity of having individual EU member
states comply with the actual delivering of incentives. As Balfour states:
The EU’s track record has not been spotless, all the more when the member states are needed
to lift protectionist barriers, to spend more resources on the Arab countries, or to expand the
quotas of immigrants allowed to enter Europe from the region. The irony of the ‘more for more’
approach is that neither the High Representative (HR) nor the Commission is responsible for
delivering these incentives: all three fields are ones in which the member states are the decisionmakers. The new positive tools of the EU’s renewed conditionality suffer from a credibility
problem before they are even implemented. It comes as no surprise that the HR and the
Commission have been explaining to the member states, in an unpublished letter of February
2012, how the new conditionality regime would work (2012, 25).
This potential lack of credibility is relevant with regard to all three forms of the incentives
embodied in Ashton’s three Ms – money, markets and mobility. With regard to money experts
suggested that, with EU assistance operating on fixed budgets, there is actually not more money
available for Tunisia in the strict sense. Thus the more money goes to Tunisia, the less goes to
another country. In the context of the transitional period, the money was freed up by the fact that
assistance designated to Syria could be spent elsewhere because no assistance was possible
there at the time. Another problem with regard to the money part is the question of how much
leverage conditional money itself can buy. As one expert remarked, even €50 million does not
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grant much leverage – the numbers would rather have to be in the billions – suggesting that EU
leverage lies elsewhere: in their soft power exercised through political dialogue and expertise, as
well as the concessions that the EU can make with regard to mobility and trade. 328
The ‘market’ part of the three M continues to run according to an outdated quota system. Due to
defensive interests in the agricultural sector on the part of EU member countries, ‘it is a bleak
outlook, we cannot follow up the more for more conditionalities, because we do not have more to
give’. 329 Similar problems apply to mobility too, visible in the stalled negotiations for the DCFTA –
where the EU’s reluctance on offering freer movement has reduced the incentives to negotiate
for their Tunisian counterparts (Youngs 2015).
Thus positive conditionalities only work as long as there are actually incentives on offer that are
relevant to the partner country. While the more for more approach went in the right direction and
did show some signs of success, its overall impact is hard to evaluate. Part of the reason for that
is the fact that it remains difficult to properly assess the contributions that the SPRING
programme has made to change, due to the lack of detail contained in EU progress reports,
which would enable observers to isolate its specific contribution amid other initiatives (Wouters
and Duquet 2013, 231).
Budget support conditionalities, by linking concretely measurable reforms to allocations, seem to
have demonstrated greater success in pushing forward governance and anti-corruption reforms.
However this instrument is also not free from problems, which range from a lack of political will
on part of the Tunisian administration, as seems to be the case with some anti-corruption
measures, to a lack of capacity in an administration that has not only experienced a
considerable amount of flux over the course of the past five years but that at times also lacks the
staff and coordination structures necessary to make sense of the complicated language,
procedures and requirements entailed in EU assistance (Balfour 2012, 25). An example of this
was the troubled creation of the temporary Anti-Corruption Commission, which almost resulted in
a suspension of budget support payments due to delays on the part of the Tunisian
administration:
The Tunisian administration has a problem with planning and time. They see the amount and the
conditionalities and think it is not that complicated. And the closer you get to the deadline, it
becomes more complicated, because the Tunisian administration itself is very complicated, with
a lot of steps. It is slow. 330
Lack of administrative capacities and the short time horizons of the transitional governments
represented a significant strain on the government’s ability to steer development:
Post-independence Tunisia’s development strategy was traditionally codified by the government
in five-year plans. Debated ahead of the 2010 revolution, subsequent transitional governments
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with their short tenures have not had the political mandate to formulate such long-term aims.
Governments have instead made relatively vague pledges to pay more attention to the longignored interior of the country, boost job creation, and improve public services. In the absence of
a well-defined development strategy, agreements with international donors have, in some areas,
served as road maps and yardsticks for the progress of reforms (BTI 2016, 37).
Thus, presently, the administration is relatively weak and lacks widespread legitimacy. According
to observers, it seems to be driven by needs and social pressures on the ground rather than
long-term strategies. The openness towards donor initiatives in return means that in the absence
of strong and centralised coordination structures, the administration is at times overwhelmed
with the multitude of donor initiatives. The lack of coherent priorities that could guide the as of
now fragmented administration therefore presents the danger of imposing reforms on a weak
and fragmented government that might not be able to fight unrealistic ones, or that is too weak
to implement those that might impinge on the interest of other parts of the administration acting
as spoilers.
This is not only a problem of weak administrative capabilities, however, but of a lack of donor
coordination. Taken together, this has caused the duplication of donor efforts but also exhausted
the time and resources of individual administrative bodies. The EU seems to have recognised
the restrictions this lack of capacity causes, however, and thus included the desire to ‘promote
the training of Tunisian officials in EU policies and programmes’ as part of the ‘governance and
administrative reform’ priority in the new Privileged Partnership (Privileged Partnership 2014,
20).

12.4

EU Capacity building after the uprising

There are a multitude of ways in which EU efforts after the fall of the Ben Ali regime have tried to
successfully impact on the capacities of actors on the ground. They can be roughly divided into
institutional capacity building and capacity building in the context of civil society support. The
CoE’s anti-corruption and governance support programme is the most prominent one in the area
of interest with regards to institutional capacity building. As Section II has shown, it supported
both the capacity of the temporary Anti-Corruption Commission as well as anti-corruption
capacity building within various government ministries too. In particular it helped in the capacity
building of crucial anti-corruption tools, such as Sector Analysis, Corruption Risk Assessment
methodologies and the like. The CoE contributed to the creation of Good Governance and AntiCorruption units in each ministry. It also provided legal expertise, helping in drafting the organic
law establishing the permanent anti-corruption body in the constitution, and providing legal
expertise with regard to corruption-proofing legislation. A mid-term evaluation assessed that,
despite some problems, the programme was likely to achieve a significant impact (CoE 2015,
28).
However the CoE programme specifically, as well as technical assistance intended to strengthen
administrative capacity more generally, suffer from the low absorption capacity of their Tunisian
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counterparts. In addition, the government of Tunisia has not always been willing to lend its full
commitment to efforts to establish structures to fight corruption. The temporary Anti-Corruption
Commission thus suffered from low technical expertise, low funding and inadequate equipment.
Its efforts have been at times diluted by a duplication of structures and responsibilities, most
recently by the ad hoc creation of a Ministry for Good Governance and Anti-Corruption – with as
of yet unclear funding, staffing and responsibilities that potentially overlap and conflict with the
Anti-Corruption Commission (CoE 2015, 28). Also the Good Governance and Anti-Corruption
units within each ministry have yet to find a constructive role to play. Staffing to date seems to
have not been appointed in a way that suggests either their competence or the government’s
genuine commitment. 331
At the same time, the EU has made strides in its support of civil society, both in terms of funding
and capacity building – as well as in terms of cooperative and consultative structures. Capacity
building came for example through the EIDHR II, which allows delegations to spend up to 3 per
cent of their yearly allocation on such complementary measures as consultations with and
trainings for NGOs. This reflects an acknowledgement that making instruments such as the
EIDHR II known and understandable for NGOs is an important part of making these instruments
more effective (PEFA 2010, 94). But capacity building also serves the purpose of enabling
stakeholders and civil society members to have the means and expertise to participate in
political dialogue and consultations in the first place. Thus, civil society participated for instance
in the EU’s dialogue on the new Privileged Partnership together with the Tunisian government.
This was not only a way to cross-reference the proposals made by the government, but also to
foster transparency and accountability through civil society participation. As one observer
explained:
To have civil society contribute to dialogue, they needed to build a strong group of NGOs that
needed to be informed enough and have knowledge and be constructive in what they put
forward. […] While they were negotiated, the NGOs sat down with the ministries and the
European administration and the ongoing dialogue becomes joint work. […] We broke away the
opinions and cautiousness civil servants had, for them to see that civil society can be
constructive. And this consolidated the Tunisian negotiation position. 332
The EU’s efforts in facilitating communication and exchange between the Tunisian government
and civil society is acknowledged by the latter itself, as is the EU’s attempt to be as inclusive as
possible. Several crucial problems remain, however. On the one hand, inclusiveness is inhibited
by the complexities of EU procedures and requirements that de facto exclude a substantial
number of NGOs. On the other hand, while the current procedures allow for consultation in
principle, in reality no follow up mechanisms are in place to ensure feedback on how civil society
recommendations are actually taken into account. No instruments are currently in place to
ensure that consultation entails effective mechanisms for participation by civil society. During the
negotiations themselves, there is no civil society presence to monitor proceedings – and civil
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society representatives in the past only received the final document for comment a day before
consultations were to take place. 333 If the EU is serious about enabling Tunisian civil society to
play a bigger role in monitoring progress and holding its government accountable, more
transparency also on the part of the EU will be a necessary first step:
Civil society is not just a tool to say ‘Tunisia has a strong civil society’. We should have a more
effective role as an observer at least, we should know what the reporting mechanisms are. How
can we hold government accountable, if we do not know the terms of reference for the contracts
of the partnership? 334
Some EU experts, however, remain sceptical regarding the benefits of greater civil society
inclusion, especially with regards to the highly complex and technical negotiations of the budget
support programmes. 335

13.

Indicators underlying the EU’s assessment of progress, consistency

As we have seen in Section II, EU performance indicators under the ENP Action Plan from 2004,
valid until being replaced by the Privileged Partnership in 2014, were often vague – with few
verifiable indicators and even fewer timetables. Combined with the EU’s unwillingness to engage
in confrontation and exert pressure via negative conditionality, this meant in fact that the nonachievement of set performance targets did not result in any notable consequences. Instead, the
non-achievement of objectives often resulted only in their silent transfer to the next calendar
year. Indicators and benchmarks did not become significantly clearer with the introduction of
positive conditionality either. It is still not clear according to which indicators the EU internally
assesses progress, since they are not publicly shared. As Wouters and Duquet observe, ‘by not
sharing performance measurement and evaluation plans, it has been impossible to track
progress of initiatives and to allow for external control on appropriate budgeting’ (2013, 231).
This lack of clear indicators does not, however, only seem to be a problem of making the
existing ones publicly available. Instead, as Tunisian government officials complain, their
absence also hinders the proper implementation of programmes on the part of the country’s
administration. With EU programmes not being sufficiently supported by indicators, numbers and
clear results:
[…] there are only generalities and we do not know exactly what programmes should result in.
This also causes problems with assessment. As we have no clear expectations, the evaluation
cannot be done properly. EU programmes are approved in two meetings within the Ministry of
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International Cooperation. And it stops there. There is no follow up whatsoever, and that is one
of the reasons objectives are not met. 336
Performance indicators, as embedded in the PAF, are also not publicly available. In terms of
PFM reform, the key area for technical good governance, the assessment of the PFM eligibility
criterion is carried out according to the PEFA–PFM Performance Measurement Framework. This
measures ‘the operational performance of the PFM system using 28 indicators spread over six
core dimensions, and evaluates the likely impact of PFM weaknesses on three levels of PFM
budgetary outcomes in the medium term’ (EC 2012b, 27).
Table 11: Structure of the PEFA–PFM Performance Measurement Framework
Budgetary Outcomes
Aggregate fiscal discipline

Strategic allocation of
resources
Efficient service delivery

Effective control of the budget totals and management of fiscal
risks contributes to maintaining fiscal discipline
Planning and executing the budget in line with government priorities
contributes to the implementation of government’s objectives
Managing the use of budgeted resources contributes to efficient
service delivery and value for money

Core Dimensions Of PFM Performance
Credibility of the budget

The budget is realistic and is implemented as intended

Comprehensiveness
and transparency

The budget and the fiscal risk oversight are comprehensive, and
fiscal and budget information is accessible to the public

Policy-based budgeting

The budget is prepared with due regard to government policy

Predictability and control
in budget execution

The budget is implemented in an orderly and predictable manner and
there are arrangements for the exercise of control and stewardship in
the use of public funds

Accounting, recording
and reporting
External scrutiny and audit

Adequate records and information are produced, maintained
and disseminated to meet decision-making control, management and
reporting purposes
Arrangements for scrutiny of public finances and follow up by
executive are in operation

Source: https://ec.europa.eu/europeaid/sites/devco/files/methodology-budget-support-guidelines-201209_en_2.pdf

According to budget support guidelines, performance criteria should however be drawn from
national strategies, and be mutually agreed upon with the partner government. Evidence
suggests that despite this, they have often turned out to be too ambitious in the past (OECD
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2011, 21). Thus, in the aftermath of the uprising, the EU saw itself forced to modify its
performance objectives several times and to adapt them to a more reasonable pace that took
better account of local capacities. 337
However, with the new Privileged Partnership, it seems that the EU is now moving towards a
more verifiable mode of assessing progress. This was also visible in the transition from SNAC I
to SNAC II. Following the SNAC I mid-term evaluation that identified the lack of OVIs as a
problem potentially inhibiting progress, the CoE rectified this with the inclusion of such OVIs for
the second phase of the programme.

14.

Corruption in the division of EU assistance

In the years running up to the uprising in 2011, corruption – especially by the first family around
President Ben Ali and his wife Leila Trabelsi – had become an increasingly visible phenomenon.
As one infamous Wikileaks report stated:
While corruption in Tunisia may be on a smaller scale than in some developing countries, the
political relevance of the rumours is notable because corruption – at least as a topic of public
conversation – is a relatively new phenomenon in Tunisia. Conspicuous consumption – from
extravagant properties to luxury cars – was not common in Tunisia ten years ago. Tunisians are
increasingly frustrated with this new development and are confused about its relevance to their
daily lives. Under President Bourguiba, Tunisians focused on achieving a good education and
comfortable lifestyle, both goals Bourguiba himself embodied. Today, elite Tunisians boldly, if
not publicly, denounce Ben Ali and the Trabelsi family as uneducated and uncultured nouveaux
riches whose conspicuous consumption is an affront to all patriotic Tunisians. Some fear that
this new phenomenon is sucking the life-blood out of Tunisia – leading to a spiralling
educational, moral, social and economic decline. 338
Despite the increasing visibility of corruption at the top, most observers seem to agree that
corruption was not an issue in the management of aid itself. By all accounts, the people staffing
the Ministry of Foreign Affairs and the Ministry for International Development – the two main
interlocutors of donors – were seen as competent at managing aid and as generally noncorrupt. 339 This could be interpreted as a deliberate regime strategy of upholding legitimacy in
the eyes of international donors. It furthermore mirrors the assessment of financial experts that
corruption was predominantly a problem in the onshore domestic economy, and herein mostly in
the private sector (OECD 2011). It was in this specific realm where market distortions due to the
connected family members of the Ben Ali-Trabelsi clan were particularly blatant (Rijkers et al.
2014).
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However, a certain amount of benign negligence – whereby if one got the results that were
agreed, one assumed the money was used correctly – in combination with standard anticorruption clauses in the agreements and regular audits in the context of budget support seems
to have been favoured over looking too closely at what was actually happening. 340 Within these
parameters, a certain amount of nepotism in the choice of beneficiaries on the part of the regime
cannot be excluded and the government at times circumvented the application of stronger
selection criteria by imposing its favoured beneficiaries. This was attributed by some to the
requirements arising out of aligning aid with national priorities, which grants partner governments
considerable leverage. 341
After the uprising and subsequent fall of the Ben Ali regime in 2011, corruption by all accounts
seems to have increased – as well as to have lost its controlled, centralised nature. According to
Transparency International’s 2013 Global Corruption Barometer, the phenomenon not only
persists in Tunisia but has in fact spread since the fall of Ben Ali. Many report that whereas
before corruption was mostly centralised, it is now running rampant at all levels of society – with
bribes and petty corruption being particularly on the rise (Choudrey and Stacey, 31). However,
there are no indications at present that this corruption has reached the aid budget.

V.

CONCLUSION AND RECOMMENDATIONS

Having traditionally entertained close relations with Tunisia’s then President Ben Ali, the EU saw
itself forced to radically revise its strategy in the pursuit of good governance after the Arab spring
swept away one of the longest-standing dictators in the region. The country has so far managed
the transitional period remarkably well, and many observers would agree that the EU has played
an important role in supporting the country on its new path. Even though Tunisia successfully
elected its first democratic parliament and president under the new constitution in 2014, many
challenges nevertheless still remain.
The constitution is intentionally ambiguous, leaving contentious issues for future lawmakers to
decide – while ‘fierce battles will ensue over the way it is implemented. Civil society liberals
complain that the constitution does not fully guarantee the pre-eminence of individual rights. The
government has recently jailed a small number of activists. The constitution and new antiterrorism laws offer the military greater impunity’ (Youngs 2015). The legal framework to fight
corruption still leaves much to be desired, with whistleblower protection still missing, the lack of
criminalization of private sector corruption, no functional law on asset declaration that confirms
to the constitutional stipulations, and no provisions for civil servants to publicize misconduct.
(BTI 2016, 34) Since the new administration, comprised of many members of the ancient elite,
has taken office, many observers have noted a resurgence of nepotistic and clientelistic
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practices that may threaten the gains the country has made in its fight against corruption. In the
interior regions, a new wave of protests has broken out to draw attention to the still-destitute
situation of many of the region’s unemployed – the same grievances that ignited the original
uprising in 2010. As such the country will continue to face many both new and indeed old
challenges in the years to come, and the EU will thus have to decide how best to deal with them,
whether its instruments are up to the task and how its toolkit can be employed to maximum
effect.
However, the transition is as of yet young, and it will take the years to come to see whether the
EU’s strategy for supporting good governance and anti-corruption will bear fruit. For these efforts
to succeed it will be crucial that the government of Tunisia continues to show the political will
necessary to push forward the development of anti-corruption and good governance, on the one
hand. But on the other the EU will need to demonstrate its commitment to these reforms in terms
of its programming, but also its willingness to punish attempts at reversing the gains made so
far.
Stemming from interviews with EU experts, civil society activists and government officials, as
well as the secondary literature on the country, a few recommendations on how best to proceed
can be distilled here. These can be roughly grouped into five categories: (i) Transparency (ii)
Complexity (iii) Conditionality (iv) Donor Coordination and (v) Policy Dialogue.
(i)

Transparency

While civil society activists have commended the EU’s recent attempts at greater transparency
and inclusiveness, especially through increased consultation, the lack of transparency still
remains a crucial problem. The shortfall in publicly available information on performance
measurements, as well as evaluation plans, in alignment with the fact that key documents are
negotiated behind closed doors without ever becoming more widely available hinders public
discourse, citizen participation and civil society involvement in holding governments
accountable. As one civil society member remarked, they cannot monitor whether the
government lives up to its agreements if they have no access to the negotiations – or to the
documents that contain detailed indicators and targets. Thus the EU should make both the PAFs
and other relevant documentation publicly available.
(ii)

Complexity

EU development assistance, with its overlapping and often confusing policy frameworks and its
diverse array of instruments, should strive to reduce the amount of white noise that this
complexity creates. Confusion regarding complexity seems to be a problem both at the level of
the Tunisian administration as well as at that of civil society. The EU should therefore strive to
clarify and simplify its complex rules, instruments and requirements for beneficiaries within both
government ministries and civil society.
(iii)

Conditionality
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One recommendation that especially practitioners made was the importance of conditionalities
that are realistic, and that define progress based on local necessities – and not on abstract and
complex project criteria. This ‘aim low, but for effectiveness’ approach includes realistic PAFs,
conditionalities that take account of actual state capacities and attention being paid to fixing
basic problems and dysfunctions. An additional requirement is addressing the most urgent
needs on the ground. However conditionalities, if employed, also need to be paired with
adequate incentives in terms of market access and mobility.
The corollary to better incentives is, however, a greater willingness to punish fundamental
violations and divergences from the reform path. This can include a more efficient use of the
variable tranches with appropriate anti-corruption and good governance benchmarks, but also
more outspoken condemnation of any violations. While the EU does not see its role as lying in
making open proclamations, being more outspoken in dealing with divergences would enhance
its credibility among partner countries’ societies.
(iv)

Donor Coordination

Lack of donor coordination resulted at times in the unnecessary duplication of reform efforts. The
EU should strive, therefore, to further institutionalise reform efforts, as have been initiated in the
context of the CoE programme undertaken together with the UNDP and the OECD.
(v)

Policy Dialogue

Despite the fact that practitioners have identified it as one of the most effective avenues of EU
influence available, the new Privileged Partnership does not delineate policy dialogue on good
governance and anti-corruption as a priority area. A clear commitment to anti-corruption at the
highest diplomatic levels would go a long way in furthering its implementation on the ground.
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I. INTRODUCTION
This report analyses the impact of European Union (EU) conditionality – particularly regarding
anti-corruption policies and practices– on the use and distribution of EU funding in Ukraine
between 2007 and 2014. It provides a historical overview of the relationship between the EU and
Ukraine, by analysing descriptive data on assistance sums, funding focus, the actors involved
and the main challenges encountered. Methodologically the report is based on both quantitative
and qualitative empirical sources, using primary and secondary data. The research finds that the
current relationships that exist between international donors – particularly the EU – and Ukraine
are marked by a top-down approach that imposes stringent standards, with this being
materialised in the form of numerous anti-corruption laws and institutions as well as of
transparency regulations. A strong ethos of change dominates the Ukrainian public space after
the Maidan protests, aiming to fundamentally link the future of Ukraine to the EU – thereby
leaving the previously close connection to Russia behind. However, the new anti-corruption
routines co-exist with the ‘traditional’ ways of doing things. As a large share of international aid
received has been directed to budget support, it is very challenging to assess whether, and if so
to what degree, it might have been affected by corruption. The report concludes that the
emergence of increased levels of control and transparency in the area of EU funding coupled
with a more stable political climate would undoubtedly both increase international donors’
confidence in Ukraine and bring more benefits to local people on the ground.
The report proceeds as following: First, it analyses the historical development of the legal
agreements in place, as well as the data on assistance sums, funding focus and whether there
is a match between policy and actual actions taken. Second, the report gives a short overview of
the current state of the country by looking at four main indicators: governance, state capture by
private interests, public allocation of funding and accountability. Third, it provides a detailed
diagnosis of international donors’ conditionalities and their impact on local governance. Fourth,
the report concludes by showing that, despite significant improvements having been made in the
areas of transparency and anti-corruption, old habits die hard – as a new culture of integrity has
not yet fully penetrated local mindsets and structures. A set of recommendations for reducing the
risks of corruption rearing its head are presented at the end of the report.
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II. STATE OF EU CONDITIONALITY AND DEVELOPMENT ASSISTANCE
The EU cooperates with Ukraine within the framework of the European Neighbourhood Policy
and specifically of its eastern regional dimension, the Eastern Partnership. The key goal herein
is to bring Ukraine closer to the EU. Presently, Ukraine is a priority partner country for the EU.

Historical development, legal agreements in place
1991–2000: Partnership and Cooperation Agreement
The relationship between the EU and Ukraine was established immediately after the dissolution
of the former Soviet Union, when in December 1991 the European Community issued a
declaration acknowledging the country’s independence. The early 1990s were marked by
negotiations to set up the Partnership and Cooperation Agreement (PCA) between Ukraine
and the EC, which entered into force in 1998 and has since been the main legal framework for
EU–Ukraine relations. In 1998, Ukraine officially announced its intention to become an EU
associate member. The focus herein has been on harmonising its legislation to that of the EU,
as well as on establishing bilateral cooperation in various branches of the economy (typically in
the form of new trade agreements – e.g. regarding coal and steel, textiles). The EC offered
assistance through the TACIS (Technical Aid to the Commonwealth of Independent States 343)
initiative and the Financial Protocol on the EU/G7 joint action plan on the restructuring of
Ukrainian debts in the energy sector. The first 1996–1999 TACIS initiative targeted three
sectors, with mixed results: institutional reform and development; economic reform and private
sector development; and, energy and the environment. While the energy and financial sectors
showed tangible signs of change, regarding agriculture and enterprise development the visible
effects were minimal. Ukraine also benefited from other NIS regional programmes – e.g. on
nuclear safety (EUR 370 million), cross-border issues (EUR 23 million) and inter-state
problems 344. In 1996, the EU recognised the status of Ukraine as a country with an economy in
transition. The macro-financial assistance offered by the EU towards the end of the 1990s
amounted to just under EUR 500 million; this funding, disbursed in tranches, was typically
conditional on the satisfactory completion of the PCA’s implementation.

2000–2013: Common Strategy and Association Agreement
During the 2000s, the relationship between Ukraine and the EU developed further – leading to
economic and political improvements, governed by new and ambitious political agreements. In
2005, the Council of the European Union granted Ukraine market economy status. Between
2007 and 2013, the European Neighbourhood and Partnership Instrument (ENPI) was the
343

The TACIS programme was established in 1991 in order to support the financial improvement of the New
Independent States (NIS) of the former Soviet Union, as well as Mongolia. Its budget is around EUR 450 million. See
online: http://www.cieel.gr/en/research/tacis.jsp
2
http://lnweb90.worldbank.org/ECA/Transport.nsf/ExtECADocByUnid/628BD49DB14AF4D585256B7A006AA6A
0/$file/5.%20Tacis%20Draft%20Indicative%20Prog.pdf
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main EU financial instrument governing the EU–Ukraine relationship – being supplemented by
other regional and thematic sources of funding (e.g. civil society). Under the ENPI, the EU
committed EUR 1 billion in bilateral assistance to Ukraine. Two main instruments were
particularly important herein: the Common Strategy and the Association Agreement.
i) Common Strategy
After the Treaty of Amsterdam came into force in May 1999, a new instrument for regulating the
relationship between the EU and Ukraine was put in place – The European Council Common
Strategy on Ukraine was adopted in Helsinki, in December 1999. The Common Strategy, which
covered the same four-year planning period as the TACIS initiative, built on the foundations laid
by the PCA, aiming to provide a more coherent framework for the development of EU policies
and actions in relation to Ukraine.
ii) Association Agreement
In March 2007, Ukraine and the EU started negotiations over an innovative policy instrument
that would come to regulate the relationship between the two. The EU–Ukraine Association
Agreement (AA) was the first of a new generation of agreements concluded with Eastern
Partnership countries. Designed to replace the PCA, the AA was conceived of as a bolder
framework that would eventually secure Ukraine’s economic integration into and political
association with the EU. In 2008, it was agreed that this instrument would replace the PCA. As
part of AA commitments, and after joining the World Trade Organization in February 2008,
Ukraine launched negotiations on a Deep and Comprehensive Free Trade Area (DCFTA). The
AA negotiations were finalised in December 2011. The Agreement was initialled in 2012, with
both sides committing to further technical adjustments in order to seal it. It was only in 2014 and
after the dramatic events in Ukraine – which involved the annexation of Crimea and Sevastopol
by Russia – that the political and economic provisions of the AA were signed.

November 2013–present: State of emergency
The Ukrainian crisis – summary
In November 2013, protests broke out in Ukraine’s capital following the decision of Ukrainian
President Yanukovych to decline signing the EU–Ukraine Association Agreement, opting
instead for closer cooperation with Russia. The latter purchased USD 15 billion of Ukrainian
debt and reduced the price of Russian gas supplies by one-third, 345 but, despite the deal,
protests escalated – leading to the occupation by demonstrators of Kiev city hall. In an
attempt to control the mob, anti-protest legislation was issued and then later annulled –
which only led to clashes between protesters and the police. President Yanukovych fled Kiev
in February, and then in March 2014 Russia absorbed Crimea into the Russian Federation.
By May Ukraine had a new president, Petro Poroshenko, voted for mostly by those in the
western part of the country, who signed the Association Agreement with the EU in June.
Meanwhile, in eastern Ukraine, the conflict with pro-Russian separatists escalated after more
people were killed in clashes in Odessa. 346 In response to this crisis the EU put in place a
345
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set of extraordinary measures for the short and medium term, ones designed to both support
the Ukrainian authorities in their efforts to stabilize the situation in the country and to further
encourage cooperation with the EU.
The support package for Ukraine approved in March 2014 proposed giving an overall funding
amount of EUR 11 billion over the next seven years. 347 A Ukraine support group was created by
decision of the President of the European Commission in April 2014, alongside special
measures – worth EUR 365 million 348 (with EUR 355 million for a State Building Contract and 10
million EUR for civil society) – being implemented to support the country’s transition; these are
just two examples of the policy instruments deployed by the EU. These measures contribute to
the ongoing aims of the Eastern Partnership, but given the present extraordinary circumstances
there is no Single Support Framework (SSF) for Ukraine.

2014–2020
For the next seven years, the European Neighbourhood Instrument (ENI) will be the EU
financial tool dedicated to the neighbourhood, replacing the aforementioned ENPI of 2007–2013.
Other funding sources will be the thematic programmes. EU assistance will take the form of
yearly action programmes, with the possibility of obtaining additional significant funding from the
Neighbourhood Investment Facility (NIF) if there is progress made in enhancing democracy and
protecting human rights.

Descriptive data of assistance sums and uses, funding focus and the
actors involved for 2007–2014
General framework and support
During the period 2007–2013, approximately EUR 1 billion was committed to Ukraine (see Table
1 below) under the ENPI. The country was the fourth main recipient of aid after Palestine,
Morocco and Egypt and the first from the Eastern Partnership area. The ENPI had a financial
envelope of EUR 11.2 billion, which represented an increase of approximately 30 per cent as
compared to the allocations of the period 2000–2006.
Table 1: Commitments under ENPI 2007–2013 (EUR Million)
Country
Algeria
Armenia
Azerbaijan
Belarus
Egypt
Georgia
Israel
Jordan

347
348

2007
57
21
19
6
137
24
2
62

2008
32.5
24
22
5
149
90.3
2
65

2009
35.6
24.7
20
10
140
70.9
1.5
68

2010
59
27.7
7
10
192
37.2
2
70

2011
58
43.1
31
17.1
92
50.7
2
116

2012
74
35
19.5
22.3
250
82
2
1
120

2013
50
66
25
23.8
47
97
2
1
88

http://www.eeas.europa.eu/statements/docs/2014/140612_01_en.pdf
http://ec.europa.eu/enlargement/neighbourhood/countries/ukraine/index_en.htm

Total
366.1
241.5
143.5
94.2
1007
452.1
13.5
589

Average
52.3
34.5
20.5
13.5
143.9
64.6
1.9
84.1

348

Lebanon
Libya
Republic of
Moldova
Morocco
Palestine
Syria
Tunisia
Ukraine
Total

2

2

50
2
40

50
4
62.3

43
0
57

44
12
66

33
10
78.6

92
25
122

76
30
135

388
83
560.9

55.4
11.9
80.1

190
447.7
20
103
142
1322.7

228.7
382
20
73
138.6
1348.4

145
352.6
40
77
116
1201.3

158.9
367.9
50
77
126
1306.7

166.6
413.7
10
180
65
1366.8

207
224
48.4
130
149
1602.2

334.9
313.7
170
135
199
1792.4

1431.1
2501.6
358.4
775
935.6
9940.5

204.4
357.4
51.2
110.7
133.7
1420

Regional
Regional/interregional
Cooperation East
Regional/interregional
Cooperation South
Total

62

38

40

84.25

99.14

90.64

122.87

536.9

76.7

97.4

89

99*

99.4

104.6

114.2*

118.2

721.8

103.1

159.4

127

139

183.65

203.64

204.84

241.07

1258.7

179.8

Cross-Border Cooperation ENPI

947.2

Grand Total
1,2146.4
(EUR Million)
(1) Not including special measures to support Syrian refugees in Jordan
(2) Not including special measures to support Syrian refugees in Lebanon
(3) * Excluding amounts for European Parliament preparatory actions (EUR 2 M in 2009 and
EUR 1.5M in 2012)
349
Source: European Commission

The allocation of funds for 2007–2013 was policy driven, being dependent on the needs and
capacity of absorption of Ukraine and on the implementation of the agreed reforms. The EC–
Ukraine Country Strategy Paper (CSP) for 2007–2013, which was adopted by the Commission
on 7 March 2007, indicated that the financial envelope for Ukraine under the National Indicative
Programme (2007–2010) would amount to roughly EUR 500 million. For 2011–2013, a further
total of EUR 413 million of ENPI funding was committed for Ukraine under the NIP (2011–2013)
(see Table 2 below).
Table 2: ENPI allocations for Ukraine 2007–2013 (EUR Million)
Ukraine
2007
Planned
120
Committed
142
Disbursed
52.1
350
Source: European Commission

349
350

2008
122
138.6
123.3

2009
124
116
100.9

2010
128
126
121.3

http://eeas.europa.eu/enp/pdf/2014/stats/statistical_annex_2014.pdf
http://eeas.europa.eu/enp/pdf/2014/stats/statistical_annex_2014.pdf

2011
135
65
103.7

2012
152.2
149
79.9

2013
180.2
199
153.8

349

The distribution of EU funding according to thematic fields
Over the two periods (2007 - 2010 and 2011 - 2013), the funding flows closely followed the
policy objectives jointly agreed upon by the EU and Ukraine. The EU–Ukraine Action Plan that
accompanied the Strategy Paper presented six chapter priorities: political dialogue and reform;
economic and social reform and development; trade, market and regulatory reform; cooperation
on justice, freedom and security; transport, energy, information society and environment; and,
people-to-people contacts. The CSP of 2007–2013 identified the following three areas of focus
as key:




Support for democratic development and good governance
Support for regulatory reform and administrative capacity building
Support for infrastructure

Table 3 below shows the distribution of ENPI funding for 2007–2010, while Table 4 displays the
same information for the subsequent period of 2011–2013. While there is continuity in the
thematic fields being supported through EU funding, the first period slightly emphasises the
support given to infrastructure development. During the second period, 2011–2013, more than
50 per cent of the budget was allocated to sustainable development. Interestingly, even though
nearly one-third of the budget was intended to support good governance only 7 per cent was
actually used for such purposes. A minimum of EUR 43.3 million was earmarked for the
Comprehensive Institution Building Programme first implemented in 2011.
Table 3: Distribution of ENPI funding for Ukraine 2007–2010 (EUR Million)
Priority
Support for democratic
development and good
governance
Support for regulatory reform
and administrative capacity
building
Support for infrastructure
development
351
Source: European Commission

Planned
30% (148.2)

Actual
7%

30% (148.2)

42%

40% (197.6)

51%

Table 4: Distribution of ENPI funding for Ukraine 2011–2013 (EUR Million)
Priority
Good governance and the rule
of law
Facilitation of the entry into
force of the EU–Ukraine
Association Agreement
(including a DCFTA)
Sustainable development
352
Source: European Commission
351

Planned
20–30% (94–141)

Actual
7%

25–35% (117.5–164.5)

32%

45–55% (211.5–258.5)

61%

http://eeas.europa.eu/enp/pdf/2014/stats/statistical_annex_2014.pdf

350

Funding from other instruments
From 2007, EU assistance was also provided through a set of new instruments different from the
prior ENPI (see Table 5 below). Ukraine did not benefit from the Eastern Partnership Integration
and Cooperation (EaPIC) programme. Additional funding during 2008–2013 came from the
Neighbourhood Investment Facility, which contributed a total of EUR 23.7 million for six projects
in Ukraine. The Support for Improvement in Governance and Management (SIGMA) has been
assisting Ukraine in developing its governance and administrative systems, undertaking on
demand nine related actions between 2008 and 2013. 353 In addition to ENPI funding, support is
provided also under other instruments such as the European Instrument for Democracy and
Human Rights (EIDHR) – being given mostly to civil society, the thematic programme ‘Non-State
Actors and Local Authorities’ (NSA/LA) of the Development Cooperation Instrument (DCI) and
the Instrument for Nuclear Safety Cooperation (INSC). Furthermore, cooperation tools like
Twinning or Technical Assistance and Information Exchange (TAIEX) have also played an
essential role in the achievement of Ukrainian objectives. For example Ukraine reported, as of
2013, 26 Twinning projects concluded and a further 11 ongoing. 354
Table 5: Funding received by Ukraine under other instruments different from the ENPI of
2011–2013 (EUR Million)
Other instruments
2011
Instrument for Nuclear
50.2
Safety Cooperation
European Instrument
1.2
for Democracy and
Human Rights
Non-state Actors and
0.95
Local Authorities –
Development
Cooperation Instrument
355
Source: European Commission

2012
49.4

2013
25.1

1.2

1.2

0.95

0.95

Since the inception of the ENPI in 2007, the EC has had the option to provide aid in the form of
budget support. According to the Country Evaluation Report of 2010, 356 during the period 2007–
2009 more than 70 per cent of the annual allocations were directed towards budget support.
These were used to fund the implementation of the governmental strategy in the energy sector
(EUR 82 million and EUR 5 million in 2008), the removal of barriers to trade (EUR 39 million
disbursed in four tranches and EUR 6 million in technical assistance) and the promotion of
energy efficiency and renewable sources of energy (EUR 63 million disbursed in three tranches

352
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and EUR 7 million in technical assistance). This preference for budget support might have
excluded or made more difficult the gaining of access to EU funding by non-state actors.

Framework of EU conditionality
Conditions and indicators used by the EU
For the period 2007-2013, EU conditionality 357 was embedded in the EC–Ukraine CSP and the
NIP (2007–2010, 2011–2013); the yearly action plans were used as tools for assessing the
country’s performance and deciding on further allocations in the future. Essentially, there were
three major priority fields funded under the first NIP:

support for democratic development and good governance (public administration reform,
public finance management, rule of law and judicial reform, human rights, civil society
development and local government, education, science and people-to-people contacts);

regulatory reform and administrative capacity building (trade, improving the investment
climate, social reform and regulatory aspects);

infrastructure development (energy, transport, environment and the management of
national borders).
The second NIP, 2011–2013, was geared towards supporting the key policy objectives outlined
in the EU–Ukraine AA, and had three priorities:

good governance and the rule of law;

facilitation of the entry into force of the EU–Ukraine Association Agreement, including a
DCFTA;

sustainable development.
This report cross- checked the fulfilment of EU conditionality according to several indicators,
indexes and variables, ones furthermore derived from a number of different sources:

International institutions indicators and indexes: World Bank (WB) (e.g. ease of doing
business), Transparency International/ Corruption perception Index (TI/CPI), Freedom House
(FH)

Macro-economic indicators (e.g. Gross Domestic Product (GDP))

Variables designed to measure contextual progress(e.g. the adoption of particular
legislative measures)
The EU annual reports on Ukraine (2008, 2009, 2010, 2011, 2012, 2013) use all these different
types of measurement to assess progress made across seven dimensions: political dialogue and
reform; economic and social reform; trade, market and regulatory reform; cooperation on justice,
freedom and security; transport, energy, environment; the information society, research and
development; and, people-to-people contacts, education and health. For example, in the 2010
Progress Report on Ukraine political dialogue and reform has two sub-dimensions: democracy
357

A non-comprehensive list of indicators is presented in Annex 2, while a list of indicators used for disbursements
is provided in Annex 3. The latter contains the conditions, indicators, sources of verification and weight attributed
to each respective element.
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and rule of law; and, human rights and fundamental freedoms. Some of the indicators used to
measure the achievements are displayed in Table 6 below, while a more comprehensive, though
non-exhaustive, list of indicators is presented in Annex 2.
Table 6: Indicators for political dialogue and reform
Dimension
Political dialogue and reform

Sub-dimension/ Goal
Democracy and rule of
law

Human
rights
and
fundamental freedoms

Source: European Commission

Indicators
Legislation on presidential elections in
line with the recommendations of the
Venice Commission and
Organisation for Security and Cooperation in Europe/ Office for
Democratic Institutions and Human
Rights (OSCE/ODIHR)
Public administration reform (e.g. draft
laws on civil service)
Judicial reform and rule of law (e.g.
new criminal code and code of criminal
procedure)
Anti-corruption laws (with specific
obligations detailed in Part 4, c, i)
Improvements in pre-trial detention
conditions
Respecting the rights of refugees and
asylum seekers
Rights of national minorities (e.g.
amendments to the criminal code to
include reference to racial motivation
as an aggravating factor for crimes,
adoption of comprehensive antidiscrimination legislation)
Freedom of expression
Freedom of assembly (e.g. draft law
with provisions restricting rallies)
Gender
equality
(e.g.
antidiscrimination committee)
Children’s rights
Regional and international issues,
cooperation on foreign and security
policy, conflict prevention and crisis
management
EU Border Assistance Mission to
Moldova and Ukraine

358

Role of governance facility instrument
358
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353

One of the innovative features of the ENPI was the setting up of a Governance Facility, which
aimed to provide additional resources to those partners who had shown the willingness to carry
forward essential reforms related to the improvement of governance. Along with cross-border
cooperation, in the form of Twinning and TAIEX, the Governance Facility proved to be a useful
instrument for Ukraine’s development, bringing in an additional allocation of EUR 28.6 million
during the first ENPI. 359 This resulted from Ukraine’s good performance in the realm of
governance, which came after having made serious progress regarding the agreed reform
agenda – with the country putting into practice the governance aspects set out in the Action
Plan. The additional funding was provided in order to support the implementation of Ukraine’s
energy policy, , and to improve the capacity to deal with irregular migrants and to reduce
migration flows. The sum given roughly amounted to 5 per cent of the funding allocated to the
country for 2007–2010.

The relationship between policy and action
Overall, the focus of EU funding matches the key policy goals put forward in the EC–Ukraine
CSP, NIP (2007–2010, 2011–2013) and the AA. The governance indicators used to assess
Ukraine’s progress, evaluate previous support programmes and determine future funding
priorities indicate that EU assistance did indeed respond to the needs of the country – albeit in
an all too modest fashion (Duleba et al. 2012) 360361. After the Maidan the EU put forward a
generous package for Ukraine that has aimed to contribute to the country’s ongoing
development. However the lack of substantial reforms, alongside the numerous setbacks
detailed in the next section, together raise serious questions about the overall effectiveness of
such EU funding.
Since the early 2000s, having anti-corruption indicators in place has become an important
condition for receiving foreign funding – with international organisations flagging up the gap
between legislation and its actual implementation and enforcement on the ground. Former
President Yushchenko introduced his mandate by declaring a ‘war on corruption,’ 362 and finished
it with being accused of corruption himself. His war was received – and funded – with great
enthusiasm by both local and international partners. Legislation was adopted and progress was
made according to international donors’ conditions, but the practices of everyday life were not
dramatically altered – as the Maidan events and demands showed. The EU has consistently
supported and kept a close watch on the development of anti-corruption frameworks in Ukraine,
earmarking nearly one-third of the budget of the ENPI for governance purposes. The low
disbursement rates on governance – around 7 per cent for 2007–2013, as opposed to the
projected 20–30 per cent of ENPI funding for Ukraine – might simply indicate a practical
359
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adjustment to the realities of the country, and not necessarily a mismatch existing between the
EU’s words and deeds.
A key question that still remains to be answered is whether or not public spending becomes
more efficient when international assistance is involved. It was impossible to find statistical or
qualitative data regarding the levels of criminality associated with EU funding and/or
transnational aid flows in Ukraine. The lack of empirical data could be explained by the fact that
a big chunk of international funding goes directly to the state budget, and it is difficult to
disentangle the effects it has, if any, on public spending. Another reason for this paucity of
information could be the fact that even when individual actors are awarded grants for a specific
project such individuals are usually elite entrepreneurs and/or oligarchs. They would thus have
both the political influence and the technical expertise to conceal any criminal activity. Last but
not least, the Ukrainian justice system might not have the knowhow to investigate complex
cases that involve donor funding – thus making any statistical evidence unobtainable by
outsiders.
Despite the fact that the EU and more generally international donors use clear indicators of
progress (e.g. number of laws adopted, of institutions set up), it is difficult to evaluate to what
degree the newly established frames actually penetrate the local culture and structures.
Furthermore, as Ukraine is a country in crisis the EU has had to adjust to the unfolding situation
there – therewith putting in place new, adjustable tools and mechanisms of intervention and
evaluation. Only time will tell what the real impact that such tools have is. It seems though, at
least for the period under review, EU assistance was driven by a ‘top-down’ approach; while it
might have promoted sector-wide reforms, it also allowed for little flexibility at lower levels of
society. For example the budget support instrument accounted for 70 per cent of ENPI funding
between 2007 and 2009. Such overreliance on a single type of assistance could be a source of
concern, as has been signalled by the Court of Auditors. Furthermore, by employing a top-down
approach the EU has promoted closer relationships with the Ukrainian government – thus
hampering the access to funding for non-state actors. 363364

III. STATE OF GOVERNANCE: DESCRIPTIVE PART
Governance regime
Ukraine is a particularistic, neo-patrimonial state, one beset by endemic corruption – both a
legacy of communist times and a consequence of a hitherto unsuccessful transition to
capitalism, which means it could be referred to as a ‘failed state’ (Wilson 2014). Ukraine’s first
truly free and fair parliamentary elections were held in 2006 under President Yushchenko.
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Unfortunately the promises of the Orange Revolution were eventually broken, despite the fact
that Yanukovych claimed to take a Euro-pragmatic approach that cherished EU integration as a
long-term goal. Oligarchs and politicians have continued to extract rents from the gas, precious
metal and raw mineral industries, as well as from the geo-political situation of Ukraine as a
transit state that facilitates the transfer of Russian natural gas to Europe. So-called ‘business
politicians’ (Della Porta et al, 1996) have managed to control the country’s markets, thus
hampering economic development (Mungiu-Pippidi 2010, EBRD 2013) and blurring public–
private boundaries.
The Ukrainian economy declined drastically after independence, with the first ten years
witnessing the real GDP eventually drop by nearly 60 per cent as compared to 1990. After the
year 2000 the economy started to recover, but the 2008 financial crisis impacted heavily on the
country. Despite the fact that macro-economic indicators are good (see Table 7 below) as
compared to the wider regional context for the Eastern Neighbourhood, the investment climate
has been unpredictable – being marked by obscure regulations, frequent changes to them and
arbitrary enforcement. This is also reflected by international indexes – e.g. the WB’s ease of
doing business (96 for 2015 and 112 for 2014). 365
Table 7: Macro-economic indicators for Ukraine
Real GDP
growth rate
Inflation rate

2008
2.3

2009
-14.8

2010
4.1

2011
5.2

2012
0.2

2013
-0.0e

25.2

15.9

9.4

8.0

0.6

-0.3

GDP per capita
2,663
1,828
2,245
2,574
3,018
2,908
(in EUR)
Unemployment
6.4
8.8
8.1
7.9
7.5
8.0
rate (as a % of
the population
aged 15–70)
Employment
63.4
61.0
61.5
61.9
62.4
n/a
rate
General
20.5
35.5
39.9
36.3
36.6
government
debt relative to
GDP (%)
Trade balance
-10.2
-4.9
-6.8
-8.7
-9.1
(as a % of GDP)
366
Source: Eurostat, based on data supplied by the National Statistical Office of Ukraine.

An important element of the Ukrainian context is natural gas, since nearly 80 per cent of
Russian gas is routed through Ukraine. As Wilson (2014) explained, ever since 1991 massive
365
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gas subsidies have been divided between Ukrainian and Russian politicians at the expense of
taxpayers. Alternatively, they have been used as slush funds for various political endeavours
despite newly designed alternatives – namely Nordstream (operational since 2011) and the
stillborn South Stream (abandoned by Russia in 2014). In 2010, 7.5 per cent of Ukraine’s GDP
was spent on energy subsidies; out of this, 2 per cent was directed to the state oil and gas
company Naftohaz Ukraїny. The corrupt scheme in place here involved Naftohaz buying cheap
gas to supposedly help hard-pressed domestic consumers, but instead actually rerouting it to
high profile customers and/or oligarchs (Åslund 2013).

State capture by private interests
Economic stagnation and the gas issue are closely connected to the birth of a new economic
and political oligarchic elite, which flourished during transition to capitalism. The generation of
oligarchs born in the early 1990s were simple traders and speculators. During the early 2000s a
new generation of oligarchs emerged: their power was based in the steel industry, dependent on
state subsidies (e.g. electricity), cash loaded and interested in acquiring former state factories at
heavily discounted prices. They transformed their social capital into financial capital by using
their position as former directors of communist enterprises to orchestrate ‘fair sales’ of Ukrainian
enterprises on highly restrictive terms. An example is the sale of the Kryvorizhstal steel mill to
two oligarchs for USD 800 million to ensure their support in the 2004 election; the mill was
subsequently nationalised and resold for USD 4.8 billion after the election (Wilson 2014).
This oligarchic elite is fed by endemic corruption and the country’s massive shadow economy,
which was estimated as being equivalent to 40 per cent of the country’s GDP (Sutela 2012 367)
for the period 1999–2007. Some authors (Wilson 2014) have noted how the boundaries between
oligarchs and organised crime were blurred – if not outright obliterated - by the violent mafia
wars of the 1990s in Crimea, Donbas and Odesa. However, the British Overseas Business Risk
assessment 368 currently considers organised crime to present only a ‘limited direct threat’ to
business in Ukraine, though it does emphasise the high levels of corruption in the country –
circumstances conducive to the proliferation of organised crime.
Corruption flourished after the Orange Revolution under Yushchenko, and bloomed particularly
during Yanukovych’s mandate. The latter managed to concentrate power in the hands of a
narrow circle of oligarchs – his so-called ‘Family’ – whom he had known since the days of the
Donbas gang wars. The penetration of this particular group into state sectors brought them USD
8 billion to 10 billion a year (Åslund 2013), and overall USD 100 billion according to Ukrainian
prosecutors.

Public allocation
Despite the fact that Ukraine managed to create a solid framework for economic and social
development, the laws supporting this were barely implemented. For example, privatisation laws
367
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were passed as early as 1992 – but the methods used were corrupt. Insider privatisations
abounded, allowing oligarchs to gain control over key industries (e.g. Firtash over the local
fertiliser industry). The Open Budget Survey 2012 ranks Ukraine as 35th out of 100 countries,
with a score of 54 – which indicates a certain degree of openness regarding access to budget
information and participation in that domain. 369
Public procurement is a key area afflicted by corruption. The overpayment of contracts (by
between 10 and 50 per cent) had become a typical business practice under Yanukovych. The
public procurement law was passed in 2010 despite the existence in it of a number of loopholes
that would eventually undermine its core purpose. For example, in July 2012 state companies
were exempted from needing to submit open tenders; after that, the amount of covert
procurement rose to USD 21.1 billion within the next year (Nikolov and Shalaisky 2012).
Procurement scams involved the setting up of fake companies and offshore firms, price
exaggerations, the minimisation of tax liabilities, tax evasion to the tune of over USD 508 million
(Mahnitsky 2014), money laundering and the outright theft of state funds). Corruption in
procurement was particularly important in 2012, because Ukraine co-hosted along with Poland
the finals of the European Football Championship. The infrastructure construction process for
EURO 2012 was based on non-competitive tendering (having been abolished by the
Yanukovych Administration in 2010 for most such contracts), bribery, overbilling and rake-offs –
which all together eventually raised the costs involved to over USD 13 billion according to The
Economist (2012) 370.

Accountability
Frequent changes in legislation and government, the absence of policy consensus and a
general sense of uncertainty have all been constants of Ukrainian political life until now. The
period of uncertainty peaked after the Maidan protests, the escape of Yanukovych and the
annexation of Crimea, events which raised particular concerns about the democratic process in
Ukraine. The new pro-EU government seems to be committed to responsible policy-making and
the preservation of democracy. Freedom House rated Ukraine as ‘partially free’ (Freedom in the
World Index 2015) and Reporters Without Borders ranked the country 127th on their Press
Freedom Index (2014), the worst record for the media since the Orange Revolution erupted.
Despite the fact that a legal framework to ensure effective governance and the impartial rule of
law has been put in place, the rule of law in Ukraine has proved to be weak in practice. The
implementation of the devised anti-corruption framework has remained a key challenge, as has
ensuring the improvement of transparency and the independence of the judiciary. The
democracy index produced by the Economist Intelligence Unit placed Ukraine 92nd in its 2014
rankings (with a score of 5.42 out of 10), which represents a regression from the 85th place it
achieved in 2013 – thus characterising Ukraine as a ‘hybrid regime’.

Changes in specific anti-corruption-related indicators
369
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Table 8 below contains a set of eight indicators related to corruption and democracy that have
been created by different international institutions. Even though the scores are not comparable
to the precedent year due to methodological shortcomings, the table does still address the issue
of whether corruption and democracy in Ukraine are stabilising or worsening.
Table 8: Corruption and democracy indicators for Ukraine 2007–2013
Indicator
371
TI/CPI
372
WB – CoC
WB – Rule of
Law
WB –
Government
effectiveness
FH –
Freedom in the
373
World
Economist
Intelligence
Unit – Index of
374
Democracy
World Press
Freedom
375
Index
Freedom
House –
Freedom on
376
the Net

2007
2.7
-.74
-0.74

2008
2.5
-.79
-0.69

2009
2.2
-1.01
-.77

2010
2.4
-.98
-.81

2011
2.3
-1.00
-.83

2012
2.6
-1.03
-.79

2013
2.5
-1.09
-.83

-.67

-.71

-.80

-.75

-.81

-.58

-.65

2.5/free

2.5/free

2.5/free

2.5/free

3/partly
free

3.5/ Partly
free

-

6.94/53/
Flawed
democracy

-

6.30/67/
Flawed
democracy

5.94/79/
Hybrid

3.5/
partly
free
5.91/80/
Hybrid

26.75/92

19.25/87

22/89

46.83/131

54.00/116

-

-

-

-

-

5.84/85/
Hybrid

36.79/126

27/Free

28/Free

The negative trend in corruption indicators is associated with a positive change in the anticorruption ones. The latter development has been on the one hand driven by the international
anti-corruption ethos that has been proposing ever-more refined instruments to deal with the
phenomenon over the past decade. On the other hand, the Ukrainian context has been troubled
by the political and economic crises that have become trademarks of this part of the world. Such
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The TI/CPI index ranges from 1 to 10; the higher the better. See: http://www.transparency.org/country#UKR
The WB’s Control of Corruption index ranges from -2.5 (weak) to 2.5 (strong).
373
FH’s ranking ranges from 1 (best) to 7 (worst): https://freedomhouse.org/report/freedomworld/2007/ukraine#.VQA8e_zkfz0
374
This index runs from 1 (worst) to 10 (best). The information in the table should be read as: score/rank/type of
regime. On this particular composite index Ukraine tends to score very well for the electoral process, pluralism and
civil liberties, but less so for the functioning of government, political participation and political culture. See:
http://www.eiu.com/public/thankyou_download.aspx?activity=download&campaignid=DemocracyIndex12
375
This index runs from 1 to 179; the lower the better. See: http://en.rsf.org/press-freedom-index-2013,1054.html
376
Freedom on the Net measures the level of internet and digital media freedom. It runs form 0 (the most free) to
100 (the least free). See: https://freedomhouse.org/report/freedom-net-2013-global-scores#.VQBDjPzkfz0
372
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a troubled local context has inevitably impacted on the anti-corruption movement – sometimes
setting it back, other times pushing for rapid changes.

One step forward, two steps back
Even though corruption has been one of the single most important societal issues in Ukraine for
the past twenty years, it was only towards the end of 2006 that concerted efforts were made to
initiate anti-corruption legislation. 377 The 2006 OECD evaluation report 378 pointed out that even
though on the surface there appeared to be a broad political consensus about the need to
reduce corruption, in fact there was an urgent need to reform the Ukrainian legislative framework
to meet international standards – drawing attention to the widespread corruption in the country’s
political and judicial spheres. The Spring of 2007 brought about a political crisis and with it an
unscheduled parliamentary election, which halted the adoption of anti-corruption legislation.
However, following the 2007 GRECO 379 peer review report that put forward 25
recommendations to the national authorities, an anti-corruption action plan was adopted in
August 2007. In the subsequent two years more efforts were made by the Ukrainian government
to give substance to the anti-corruption framework, specifically by adopting bills covering a wide
range of anti-corruption measures, money laundering and the procurement of goods. In 2010,
after the elections, Ukraine faced a period of deterioration regarding the freedom of the media,
freedom of assembly and democratic standards. All the anti-corruption legislation previously
adopted was abolished, and the commission in charge of fighting corruption dismissed. 380
However, the EC highlighted the adoption of a Public Procurement Law (EC 2011) as an
important tool with which to curb corruption and increase competitiveness, while urging
comprehensive reform of the judiciary and the continuation of the fight against corruption.
Shortly afterwards, Ukraine tried to update its legal framework to comply with the United Nations
Convention against Corruption. Significant improvements were made through the adoption of the
Anti-Corruption Law and the National Anti-Corruption Strategy, making ‘the first visible progress
in the field of criminalisation of corruption-related offences in line with international standards’ (TI
2011:3). 381 Such progress was reinforced in 2013, when anti-corruption legislation was amended
so as to introduce new changes to the Criminal Code and Code of Criminal Procedure:
enhancing whistle-blower protection, introducing corporate liability and imposing criminal
sanctions for corruption. This progress might have been driven by the policy objectives of the
new AA, which had been initialled in March 2012. By 2013 the ‘fight against corruption’ had
become a key element in the EU–Ukraine relationship; the lack of progress in this area and the
regression in budget transparency augmented EU concerns regarding public finance
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379
Ukraine has been a member of GRECO since 2006.
380
The 2011 Progress Report is available online at:
http://eeas.europa.eu/enp/pdf/pdf/progress2011/sec_11_646_en.pdf
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management. This led to delays in the planned disbursements under EU sectoral budget
support and as part of macro-financial assistance (EC 2013).

IV. DETAILED DIAGNOSIS: ANALYSIS
The spectacular momentum created by the Maidan, then enhanced by a combination of
domestic factors and international concerns, has undoubtedly brought to life very powerful
drivers of change. However pro- and counter-reformist currents continue to co-exist, and
‘sometimes the boundaries between the new Ukraine and the old Ukraine are uneven’ (OS,
political analyst). This creates a rather fluid context characterised by mismatches between
political declarations and actual actions taken. However, ‘what matters is that the current
government is still very conscious of their reputation with the international donors’ (OS, political
analyst).

International donors’ conditionality and its local impact on
governance
International donors’ conditionality 382 has had a massive impact in post-Maidan Ukraine,
because it offers the most important incentive for building a new and healthier system of
governance: ‘Now the government is under the surveillance of both international organisations
and domestic organisations. Now it is a unique moment when the EU has a lot of leverage and
this conditionality goes beyond what it was before. This is why there is a lot of legislation newly
adopted […] as part of conditionality. It is not a formal screening, but substantial monitoring from
the EU’ (OS, consultant).
Nevertheless, the relationship between the nature of international funds, the conditionality
attached to them and the efficiency of their subsequent use is neither obvious nor
straightforward. The biggest donors have established their own set of conditions which tend to
be rather similar in their nature, and in their ways of measuring progress (use of similar
indicators) too. For example, anti-corruption measures have been conditions attached to both
the EU and the IMF assistance packages. Some interview respondents considered IMF
conditionality to be the most efficient, probably due to the strictness of conditions and the direct
link between carrot and stick– the release of funds and the fulfilment of requirements.
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International donors’ conditionality is detailed in the State Building Contract for Ukraine adopted by the EC on
29 April 2014. The package, worth EUR 355 million, aimed to help the country through transition, was provided in
the form of budget support and was conditional on progress being made regarding reform in the following areas:
the fight against corruption in public administration, the constitution, electoral legislation and the justice system.
An extra EUR 10 million was earmarked for enhancing the role of civil society through a call for proposals. Other
important documents are the agreements signed with the IMF – which is actually, along with the EU, the most
important donor to Ukraine. Donors’ conditions for funding typically converge in the abovementioned thematic
areas, but the general impression of the interviewees was that IMF policy is stricter than the EU’s is – the former
encompassing, for example, conditions relating to pension reform and cutting/reducing gas subsidies.
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I think IMF has quite strict requirements as to what Ukraine needs to do. The EU generally
and European countries like Germany are not as prescriptive as IMF is. There are a
number of reasons for that. One is that the EU and the countries in particular are not in the
custom of giving prescriptions. Generally IMF is the one who drives the conditions. It’s
been the same with Greece. It’s only at the later stage they would start talking about
reforms. The EU generally and the countries in particular are not good at it – they don’t
know how to be assertive. The second reason is that: the EU and the European countries
are trying to make it very clear to Ukraine that it is not an accession country […]. They are
trying to keep Ukraine at arm’s length. For that reason they treat Ukraine differently than
how they treated accession countries in Eastern Europe. They don’t form joint institutions,
they don’t provide political guidance […] they say […] ‘Here is our advice. You guys may
follow it’. It’s only now that the EU and Germany in particular are becoming more assertive:
‘It’s not a free lunch […] you need to meet certain conditions! (SB, government).
More cynical respondents went as far as to posit that all the anti-corruption measures were put
in place just to be able to take financial credit from IMF, and now that the money has been
granted the political willingness to implement genuine reform might henceforth evaporate.
Conditionality is directly linked to the nature of funding, with different approaches leading to
different types and degrees of effectiveness in inducing change. Conditions are more relaxed for
micro-financial assistance and stricter for grants. For example, the EU has been supportive of
the setting up of a new police patrol unit in both Kyiv and other major cities. In this particular
case, international donors like Japan and the United States have also become involved in the
process. This is a very direct and impactful project as nearly 300 people have been hired and
trained, which will probably induce change at a medium level. It is very similar to many other
projects for which EU experts are brought in to instruct local people. However in other cases,
ones where EU funds go straight to the state budget, it is challenging to assess the overall
effectiveness of aid given.

Engineering governance change in Ukraine
Drivers of change
There are three drivers carrying international donors’ conditionality into the Ukrainian
governance system: the international community, domestic civil society and street-level
pressure. 383 As the provider of funding, the international community is the main supplier of the
conditions that aim to change the domestic governance system. Street pressure has become an
important element in the post-Maidan context, existing as both a constant threat to politicians
and as an articulation of the clear pro-Europe choice made by the people, the new government
383

Kuzio (2011) argues that there are three main institutional factors that can lead to change in Ukraine: 1. a shift in
oligarchs’ mentality, so that they come to support the modernisation of the country; 2. enhanced pressure from
domestic civil society; and, 3. the EU and the international community being strong supporters of institutional
reforms. Without disregarding completely a shift in the oligarchic mentality and its impact on the modernisation of
the country, this report has found that the last two factors to be essential drivers of change.
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and the president. Domestic civil society is a key mediator between Ukrainian state institutions
and the international community. Reflecting on the changing role of civil society, from observer
of to active participant in the policy-making process, a top anti-corruption activist remarked that:
For Ukraine at this moment, international money is not only funding. It’s not only great
support for the economy, but a huge leverage to demand the reforms and real steps which
have to be taken by the government. After the fleeing of Yanukovych we met with all these
institutions (EU, IMF) to discuss what the realistic conditions with regard to anti-corruption
are, and we were happy that all these institutions included most of these conditions into
their official communications with the Ukrainian government as preconditions for their
investment in the country (DK, NGO).
The role of mediator is explained further as follows:
We communicated with IMF, EU, WB and they reacted. This is very powerful leverage for
us to say: ‘Listen, the EU is not satisfied with that!’ And we continue to say to the
international donors: ‘If they [the government] don’t follow, don’t give the money. Stop the
tranche!’ This is the most powerful argument. And we will then communicate to the society
who is guilty of that. We will communicate the names of the people who, just because of
their need to maintain control, jeopardise the National Anti-corruption Bureau and put the
entire country at risk of destroying its economy. So this is an argument which works! (DK,
NGO).
For example, several interviewees recounted that in the establishment of the Agency for the
Prevention of Corruption the delegation committee was elected in a non-transparent way. The
15 members of the committee were supposed to have been appointed via online voting.
However civil society representatives argued that the online platform that facilitated the voting
was not secure, allowing people to vote up to 300 times from the same IP address. The situation
was resolved one week later with the help of NGOs like Nashi Groshi, TI Ukraine, Anti-corruption
Action Centre, who not only held a press conference to inform the public about the problems but
who also provided a new online platform that allowed voting to take place in a more secure
fashion.

Means and ends of change
EU conditionality induces change in governance practices because it puts in place a set of
means by which to create the framework for new routines. The most visible means of creating
new anti-corrupt routines are: legislative, technological, institutional, expertise and financial.
a). Legislative changes
Every legal framework in the area of anti-corruption passed last year [2014] was possible
because it was requested by international donors and then supported by civil society.
Right now, we [civil society] are monitoring the implementation of these laws. It is even
harder. We are monitoring this in close cooperation with the EU (DK, NGO).
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Over the past few years Ukraine has created a very solid anti-corruption legal framework 384 that
involves: a new anti-corruption strategy for 2014–2017; new laws and regulations for the
National Anti-corruption Bureau; a Prosecutor’s Office; the prevention of money laundering and
corruption; civil service reform; legislation – revised twice, in 2011 and 2014 – for the disclosure
of conflicts of interest, gifts, incompatibilities and assets; major changes to public procurement
legislation, namely the 2011 Law on Access to Public Information; and, the adoption of several
new laws to revise the legal framework on the judiciary, while a new law on the judiciary itself
was adopted in 2015. Such a strong legislative framework is an extraordinary step forward in
inducing change in governance, but it is still yet to be finalised, harmonised with existing
legislation and implemented. On the one hand, judicial reform cannot be completed without
revision of the constitution of Ukraine. On the other, politicians try to postpone the
implementation of the new legislation:
A problem with our politicians is that they approved these laws before the elections, but
now they are trying to postpone their entrance into force. For example the law on the
Prosecutor’s Office: Currently, the general prosecutor is appointed by the president. The
new law will make him lose a lot of powers. So a major political player, Petro Poroshenko,
and the president declared that they are in favour of the idea of prosecution reform, but in
reality they do everything to postpone the entering into force of this law (AK, NGO).
b). Institutional development
At the institutional level, several important means of change can be observed:
i)

Specialisation of the institutional circuits, in order to accommodate new anticorruption institutions. The most visible representative of this trend is the National
Anti-corruption Bureau and the National Agency for the Prevention of Corruption.
There is an expectation that the newly established agencies will produce annual
reports for the parliament, president and government and that every year there will be
an international audit that will have access to those cases that do not contain
confidential information.

ii)

Reform of traditional institutions like the police and judiciary system, by promoting
new legislation and setting up partnerships with international donors who can provide
funding and expertise.

Probably the most notable development in the institutional area is the setting up of the afore
mentioned National Anti-corruption Bureau in 2014, founded on the ruins of the National AntiCorruption Committee that had failed to deliver the expected results. NAB was set up at the
direct request of the IMF, who made it a sine qua non element of its rescue package for Ukraine.
The aim of this new institution is to prevent, publicise and punish grand corruption. At the time of
conducting fieldwork (mid-June 2015), the head of NAB had just been appointed after a careful
selection process; for the first time members of civil society sat on the selection panel. Artem
Sytnyk – the head of NAB – had selected his deputy, Gizo Uglava, himself. Even though Sytnyk
‘does not have a big anti-corruption reputation’ (AH, private sector), the observers are not
384
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worried as ‘he is under close surveillance’ (presumably from Ukrainian civil society and the
international community). The plan was that by October 2015 the NAB would be fully functional
with a few hundred investigators working full time on anti-corruption matters. According to the
Kyivpost, on 1 October 2015 the first 70 investigators started their new jobs at NAB. 385
As part of a wider trend of specialisation of the institutional circuits dealing with corruption, one
important position is the Business Ombudsman for the country’s Anti-Corruption Initiative that
was set up at the initiative of European Bank for Reconstruction and Development (EBRD) –
who was on target to invest about EUR 1 billion in private and public sector projects in 2015
alone. This institution brings together three types of constituent members: government (e.g. the
Ministry of Economic Development), donors (OECD, EBRD) and business associations
(American Chamber of Commerce). 386 Even though it has no legal powers, the institution issues
recommendations on the basis of regular reports compiled around the complaints of unfair
treatment and corruption received from Ukrainian businesses. The first report was issued
towards the end of July 2015, 387 within only three months of the institutional body’s activities
commencing.
Despite international donors’ strong demands for specialised anti-corruption institutions, there
are hesitant voices in the country who question the creation – or, as a matter of fact, the
necessity – of such institutions:
Unfortunately, our politicians invented a good way to distract attention from the current
problems in our agencies. They started to create new agencies: the new NAB […] the
Prevention of Corruption Agency […]. But we have a huge police force, a Prosecutor’s
Office and the security services, and in these offices the number of staff is ten times higher
than in European states. They have big budgets, but for the last year we had no results
regarding their activity in the area of corruption. They must have some data, but nothing on
the infamous corruption cases during Yanukovich’s time. Also, there are no results about
the people that were killed on the Maidan. Nobody was sent to jail for these crimes.
Employees in this system are not interested in change! They represent the old system. To
give an example: The former heads of local courts were dismissed because they were
appointed politically. The judges were asked to vote in their own chief at the local courts.
In 80 per cent of the cases they voted in the same person. They are quite ok with the old
system, they’re afraid of anything new because they think it might be worse. People are
afraid of radical things (AK, NGO).
‘[NAB] will be accountable to the government and parliament. But another dubious achievement
is that there will be another institution in the Prosecutor’s Office that will only work with NAB. But
now there are attempts to make this prosecution unit highly dependent on the prosecutor
general’ (AK, NGO). These reluctant voices are indicative of how simply setting up new
institutions does not automatically lead to profound structural changes, which seem to be more
dependent on the subtle institutional culture that is associated with the ‘old system’. Concerns
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are augmented by the fact that even if NAB does do its work well, the cases investigated would
still have to enter the Ukrainian justice system – which is perceived to be very corrupt, as it is the
carrier of post-Soviet tradition. Legislative reforms in the justice system were adopted at the end
of 2014 and entered into force mid-2015, but their effects are still yet to be noticeable.

Innovative side effects of donors’ conditionality
EU conditionality and the technical assistance provided have directly affected the incentives and
capacities that local actors have in at least three major ways:
1. Increased salaries for key sectors (e.g. justice, finance, economy, anti-corruption) and
key roles: A concrete proposal envisaged increasing salaries for the Ministries of
Economy, Finance, Justice and the Cabinet of Ministers Secretariat. Allegedly, the
salaries would rise up to EUR 2,000 per month. ‘The Ukrainian budget cannot put up with
this, so EU funds will be used. For only 4–5 years, because they are assuming that after
that the economic crisis will have passed, the fight against corruption will have advanced
and then the Ukrainian budget will be able to support it afterwards’ (AK, NGO). Another
possible scenario for funding came from a senior consultant, who pointed to private
funding as a possible source thereof: ‘I heard from a presidential administration source
that they are considering the idea that Saakashvili did in Georgia. They invited foreign
finance like from the Soros Foundation or so, who would pay just normal market salaries
to bureaucrats (EUR 5,000–EUR 10,000 per month to the top people in ministry or
deputy ministry roles); they are considering inviting money from outside’ (TB, political
analyst, NGO, private sector).
2. New jobs in niches sectors: The increased demand for anti-corruption, anti-trust, antimoney laundering compliance by financial institutions has led law firms to make
compliance a special and separate service, one that has now become integrated into the
traditional practice areas offered to clients (Ukrainian law firms 2015).
3. New hiring policies: These are promoted as part of the anti-corruption ethos that
envisages that hiring young and inexperienced investigators to the detriment of more
experienced practitioners will have benefits. This is based on the assumption that young
equals non-corrupt: ‘They hire young people because if you were in the Ukrainian system
for a long time it means that you could have experience with dishonest prosecution.
Maybe your chief could have given you orders in some files […], you were a member of
such a corrupted system. Would it be possible to change such experienced, but not
honest, people? Havel 388 said he refused to hire them: It may be the case that in the first
year mistakes are made, but that is better than 20–30 years of my progress being
stopped by former KGB officers and so on. And he invited people with no experience, but
who were honest’ (SA, journalist).
The Maidan gave new impetus to the populace, politicians and international community, which in
return empowered domestic civil society by providing it with extra funding and an attentive ear.
388
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Thus new civic platforms appeared – for example the Reanimation Package of Reforms set up
in 2014 by a group of activists, experts, journalists and academics has since become one of the
most powerful lobby groups for reform in Ukraine.
EU technical assistance also enhances the capacity of local actors, through their interaction with
new experts and forms of expertise. As new and innovative policies are implemented, local
actors are exposed to greater interaction with foreign experts who are the carriers of new
technical languages and practices of governance. An infusion of foreign experts into the
Ukrainian government can be noticed. Some of them were successful political figures in a
different context – for example the former Georgian president, Mr Saakashvili, was appointed as
the governor of Odessa.

Evaluating change
An important part of international donors’ strategy is conducting regular evaluations. This
research shows that the EU is rather consistent in its assessments over time. In fact, most
international donors use similar indicators to trace the evolution of the country. As detailed in
Section 2c., the indicators used to assess progress towards good governance cover inputs,
processes and outputs (the existence of relevant legislation, the institutional mechanisms for its
implementation and their effectiveness and accessibility for citizens). The main indicators to
measure progress are detailed in the State Building Contract and in the AA. The State Building
Contract conditions the release of the second tranche of funding on progress being made in the
following areas: anti-corruption, public finance management, civil service, constitutional reform,
electoral legislation and justice.
For example, some concrete indicators (more are provided in Annex 3 too) of progress are:
1. Anti-corruption:
•

Establishment of a specialised anti-corruption agency that conducts pre-trial
investigations of corruption-related offences. The NAB was thus set up, and
started to be functional as soon as investigators were hired.

•

Adopting and making the necessary legislative changes in order to permit the
setting up of the NAB, and more generally reform in the area of anticorruption. The law was adopted by parliament in October 2014. In its initial
form, it was mostly in line with EU requirements. Subsequently, the law was
modified to include higher salaries for investigators and so as to extend its
jurisdiction to former Ukrainian presidents.

•

Adopting an anti-corruption strategy. Fully implemented.

•

Establishment of the Agency for the Prevention of Corruption. This has as yet
not been fully realised, but the process has already started at least.

2. Aligning the criminal code of Ukraine with international standards – e.g. introducing
the crime of illicit enrichment. Fully implemented.
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3. Judiciary reform in order to promote the independence of judges and members of
parliament. This has not been fully implemented to date, but the process of preparing
legal amendments started in March 2015.
4. Prevention and regulation of conflicts of interest, the strengthening of integrity and
accountability in the public sector through improved procedures of declaration and
the verification of assets. Not fully implemented at present.
5. Harmonisation of public procurement legislation that includes a mandatory switch to
electronic procurement, starting 2018. This has not been fully implemented so far, but
serious progress can be detected at least. For example, a civic initiative to establish a
multi-platform for the EU procurement system for less than 100,000 hryvnialed to the
development of Prozorro. This software was piloted by a coalition of NGOs and
afterwards transferred free of charge to the state (AK, NGO). Some ministers – e.g.
from the Ministry of Infrastructure – highly recommended to all their clients that they
move to Prozorro. Even though this system is not used by the entire public sphere,
its partial implementation is a very good indicator of progress being made in the area
of public procurement – as well as being a more general indication of cooperation
between state institutions and civil society. In this case civil society acts as a
guarantor of transparency, contributing to the reduction in perceptions and risks of
corruption – and to the increase in transparency in the area of public procurement.
Ukrainian progress made in these areas is not only monitored by international donors, but is also
closely scrutinised by civil society organisations and the media – who openly sanction public
officials’ slip ups. The evaluation of progress is made according to the evolution of concrete
indicators, but also relative to both less formal signals and the more general feelings that
professional technocrats specialised in international development might have. For example, one
sign of progress being made in the area of anti-corruption was the dismissal of key bureaucratic
figures – e.g. the chief of the traffic police, the deputy general prosecutor – and the initiation of
various related investigations within the Ministers of Internal Affairs and Ministry of Defence.
Along with anti-corruption, the processes of de-oligarchisation, lustration and public procurement
transparency are also areas in which progress can be noticed. One respondent remarked on the
general atmosphere of change, while also pointing to the areas that now need improvement on:
I met IMF officials two weeks ago. People are much more optimistic about these things.
Nowadays tenders within ministers which used to be non-transparent are online and
transparent, open to the public, media etc. All ministers introduced this procedure including
the Ministry of Defence. Only the Ministry of Environment has not done it, because the
minister is connected to oligarchs (TB, political analyst, NGO, private sector).

Old habits die hard
Regardless of the (lack of) official statistical evidence, there is little doubt that the conditions
attached to EU funding and increased levels of scrutiny from both the international community
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and domestic civil society have put pressure on the Yatsenyuk government to be more
accountable to its citizens. By defining Ukraine as a European country, the government
associates itself with European values through non-ambiguous actions such as the setting up of
anti-corruption agencies. This essentially signals its intention to move away from the ‘old
patterns of corrupt behaviour’. However, at the local level the relationship between citizens and
the local authorities has remained the same:
When it comes to the big guys in the suits [politicians] they do a good job; but when it
comes to lowly people, the problems have not changed, but sometimes they became
bigger. Because you can change the government, but if you have the same corrupt guy in
your city you have a problem. He may change the colour of his suit and pledge his love to
the new government, but if he remains a corrupt crook you have a problem. Unfortunately
the key element to fight regarding corruption has not been addressed yet. I am talking
about the combination of police, investigative authorities and the judiciary. [There is] big
work to be done in order to change something. The intervention of the EU has not come to
affect this little, but very important, league (OK, government official).
Despite the new and shiny legislation regulating conflicts of interest and the declaration of
assets, in practice the local representatives of central government are rather reluctant to
disclose their holdings. A top investigative journalist recounted how he had repeatedly requested
financial declarations from top-level police officers and judges to no avail, which made him
determined to investigate them further.
Such a lack of penetration on the part of compliance at local levels begs the question of whether
there is any corruption involved in the use and distribution of international funding. To the extent
that there is rampant corruption everywhere in Ukraine, it could be argued that corruption is
indeed involved in the dividing up of EU aid. As a large chunk of EU assistance has until now
gone to budget support (approximately 70 per cent between 2007 and 2009 alone 389), it is not
unlikely that EU funds have been indirectly affected by the endemic corruption found in various
sectors. For example, Ukraine’s co-hosting of the EURO 2012 football championship led to
claims of massive corruption subsequently surfacing. It was alleged that local public officials had
stolen USD 4 billion from state funds allocated for the tournament 390 (the funds were directed to
building infrastructure). The management of public funds has a long history of corruption in the
Ukrainian context, given that it favours complex arrangements and sophisticated deals that
involve far more than one single government official. Investigative journalists uncovered
evidence of former Prime Minister Timoshenko’s mismanagement of public funds; the country’s
politicians afterwards used this information to marginalise her from Ukrainian political life.
Present levels of close supervision from the international community and civil society would
make it very difficult for corrupt behaviour to occur at the start of the distribution of international
funding. The involvement of foreign expertise is saluted by some respondents, while others are
more critical of it. The first of these camps claims that foreign expertise is a guarantor of integrity
because:
389
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Ukraine always needs cash and they get this cash from the EU based on very noble
purposes and targets […], but as soon as the money reaches the government or comes
under the government’s control […] it has been a long tradition for the Ukrainian
government to be […] not the most efficient manager of funds (OS, consultant).
Under the current government (2014–2015), there is little evidence of EU funding management
problems at the state level. According to the experts interviewed, some investigations were
initiated during 2011–2013 but ‘the current government cares about its reputation with
international donors’ and so it did not allow suspicions to mount up. Unofficially, however, the
respondents indicated that common practices of fraud, corruption and embezzlement may be
visible in the area of EU funding. For example, one person recounted a case of an EU-funded
project related to the coal industry in which a consultancy company from an EU country received
nearly EUR 10 million to offer guidance to the Ukrainian government for three years. By the
beginning of the third year, these consultancy activities had only commenced on paper – in
reality nothing had happened. The representative of an important ministry received kickbacks to
the tune of about 40 per cent of the project’s value. The respondent recounted that the press
officer from that ministry refused to travel by train, instead using only planes – thus
unnecessarily increasing the costs of the project. He considered such behaviour to be morally
wrong, as the money should have been used instead for expanding the project and helping the
local people. Officially the project was considered a great success, but the respondent who
worked on the project thought very differently.
As such, the existence of success stories really depend on one’s definition thereof – projects
can look good on paper, but may hide ambiguous practices potentially associated with
fraudulent behaviour.
Like you channel a million dollars on a particular project and then you realise that on paper
everything is fine. The money has been spent with this purpose. Something has been
achieved. Only if you scrutinise the project to the nuts and bolts do you realise that
perhaps you […] see the terms and conditions of purchase of something or services […]
how much it costs […] you will see some ridiculous amounts (OS, consultant).
The strict regulations associated with EU funding can be bypassed in a variety of ways – for
example, by purchasing goods and services at significantly inflated prices. Such practices were
apparent in the run up to EURO 2012 in the building of highways and stadiums. However, it has
not yet been determined whether it was the EU budget or the Ukrainian one that was violated by
the fraud committed. Such practices of fraud and corruption used in the area of EU funding have
developed out of the local, social and cultural structures of a society based on krugovaya
poruka 391 – and out of a very hierarchical political culture in which the principles that guide
professional life (e.g. lower-level employees being controlled by their bosses) are correlated
positively with the distribution of bribes and negatively with the distribution of responsibility.

391

Meaning a form of mutual cover-up: ‘Mutual support and control within a circle of people, in which everybody is
dependent upon the other’ (Ledeneva 1998: 81).
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Some projects that are considered successful by European standards raise a lot of questions in
Ukrainian society, especially among domestic civil society. A well-known civil society anticorruption expert mentioned the case of Energoatom – a state company that produces
technology for nuclear power stations, and one that has received roughly EUR 600 million in
loans from European Investment Bank (EIB) and EBRD. The expert mentioned that there was
evidence of private arrangements having been made in organising public procurements, as well
as the violation of other laws – but repeated complaints made to law enforcement agencies did
not produce any results (DK, NGO).
Local anti-corruption experts feel that there is a need for more transparency from international
institutions like the EBRD on how they make their decisions about granting loans:
For example in December last year, there was information in the media about an EUR 80
million loan. I don’t remember if it was from the EBRD. They gave it to a factory which
produces eggs and poultry. It belonged to someone who was deputy head of the
presidential administration. So this guy got a loan, quit his position and we don’t know – as
it was not public information – what the interest was, or how this project was selected (DK,
NGO).
The request for more transparency from EU agencies is also linked to the frustration that
oligarchs can access such funding by using shady practices, and without being punished. A
respondent gave an example from the area of solar energy: companies belonging to Andriy
Klyuyev, a businessman who is now on the EU sanctions list, have won public bids in the past.
‘There was a scandal […] one EU official informed us that yes, there was a violation […] and
then another EU official said no, there was no violation […]. I heard from various sources that
yes, there was a clear violation, but the EU was not interested in investigating the case’ (DK,
NGO).

V. CONCLUSION
Since the Maidan, Ukraine has undergone profound changes – ones supported by the generous
financial package put forward by the EU with the aim of setting up new anti-corruption routines.
However, the lack of substantial reforms and the numerous setbacks raises questions about the
overall effectiveness of international aid in general and EU funding in particular. This report has
showed how and why international donors’ conditionality has succeeded in some cases,
including in recent times in Ukraine, while failing in others. EU funding and conditionality are
essentially technical solutions. Trying to implement them in a profoundly political environment
like Ukraine can be challenging, because despite the will to change the local context may still
preference the traditional ways of doing things. Other factors that impact negatively on the
efficiency of EU assistance relate to a lack of transparency in awarding important grants/loans to
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well-known businesses and political figures, as well as the peculiarity of a system in which grand
corruption is rarely handed over to the judiciary.
Furthermore, the lack of expert knowledge and a weak institutional framework in Ukraine lead to
the perception that EU funding is ‘free money’ that can be easily abused. A former institutional
deputy minister uncovered the practices of institutional hypocrisy used by Ukrainian civil
servants: to perform well in front of EU partners, secure grants and pretend that major checks
and balances are in place. This leads to the conclusion that, despite valuable changes having
recently been implemented, there is still a need for greater control being exercised – in order to
ensure the appropriate use of international funding and to improve overall governance.

VI. RECOMMENDATIONS
Interviews with local experts as well as secondary data analysis together offer up a series of
recommendations for enacting positive change. In order to improve the efficiency and
effectiveness of international technical assistance, it would thus be advisable to:

1. Control the use and distribution of EU funding by setting up a
specialised unit to conduct EU–Ukraine joint investigations
One key recommendation is to increase the levels of control in the area of EU funding,
specifically by setting up a specialised unit to conduct joint EU–Ukraine investigations of
any abuses thereof. Respondents argued that:
At this point, when you set up new anti-corruption agencies and when Ukraine receives
billions in donors’ aid, including 1 billion from the EU, there could be a small law
enforcement team under the control of the EU, composed of both EU and Ukrainian
investigators and prosecutors, funded by the EU, which would have criminal investigative
powers over cases and EU funds (DK, NGO).
The need for such an investigative group is detailed further within the context of the profound
lack of trust that currently exists regarding the Ukrainian institutional framework:
Office Européen de Lutte Contre la Fraude (OLAF) is only doing administrative
investigations. This is the key problem. This means that you read a report and make
another report, but with administrative powers you would never have access to bank
records, wiretapping. If you reveal that EU money has been spent improperly, you would
request the refund from the Ukrainian government and you would give the file to Ukrainian
authorities to investigate who stole the money. But they would never do this! So it would
be like ‘Give us the money back!’, but those who actually stole the money would not be
punished. And Ukrainian law enforcement is not ready to punish! So for me I am not
interested in this approach, as a citizen of Ukraine (DK, NGO).
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So far, according to the experts interviewed, the EU has been reluctant to commit to this. Such
reluctance was interpreted by the locals as being a lack of interest from the EU’s side in sharing
responsibilities and risks regarding reform. They argued that: ‘In Ukraine [there] is an
extraordinary situation, so we need to create new tools for this. The EU has to take risks as well’
(YK, NGO).

2. Employ EU/foreign experts with adequate salaries
The future progress of Ukraine is closely linked with the issue of expertise. Local interviewees
indicated the need for foreign specialists in a number of areas, with them being paid proper
compensation for their work. ‘Generally, when people say to me that Ukraine is a good
investment opportunity and bring the issue of low salaries, I think that in order to do something
properly you need to bring in foreign specialists. And you can only do that by giving them big
expat compensation packages’ (SB, government).
Aware of the possible pitfalls of hiring foreign experts only informally, one interviewee proposed
the idea of formalising the appointments by giving the foreign experts a special status:
I know why a lot of these foreign advisors fail […] because they have only formal
interactions with ministers. Our bureaucratic system works like this for instance: If you are
just an outsourced specialist and you were to give some recommendations, they don’t care
about this. You could write hundreds of pages […]. But if you are given special status – if
you become an advisor to a minister or so – then they will listen to you. If they want to be
really influential and make a difference, they should have a special status (OK,
government).

3. Set up mentoring
prosecutors

schemes

for

specialised

anti-corruption

In close connection with the previous recommendation, experts outlined the necessity of
bringing in foreign specialists with expertise in the area of anti-corruption: ‘Expertise from other
East European countries who have experienced the same problems with corruption: the Baltics,
Czech Republic, Poland, Romania. Send their specialists to work here in the National Anticorruption Bureau for instance just to explain in concrete cases how to investigate’ (OK,
government).

4. Reform of the public sector, particularly of the police and the security
service (SBU)
More generally, the public sector needs to be reformed by decentralising the decision-making
processes and outsourcing traditional governmental responsibilities to both the private sector
and civil society.
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So, we need to make the state slim, less obnoxious and we need to say that there are a
few things that the state needs to do at the central level […]. The rest just needs to go out
of the centre and that would allow Ukraine to bring better and stronger people to the
central government and allow people to be functional (SB, government).
A particularly sore point in the reform of the public sector is the transformation of the police and
the SBU. It would be important to modernise them gradually, doing so by bringing in additional
material and human resources as well as by investing in skills development. These are
traditionally opaque institutions that could benefit from having their own internal anti-corruption
departments, tasked with monitoring and preventing corruption from within.

5. Increase assistance from the EU in helping to both absorb existing
funding and attract additional funds
The need for more money is closely connected to the importance of further building up Ukraine’s
institutional capacity, its reputation as a credible partner and its expertise. However international
donors are now becoming more cautious and more prescriptive, in an attempt to better control
the use and distribution of foreign aid.

6. Maintain a close relationship and cooperation with the EU and other
international donors so as to build up a healthy system of
governance
Since the Maidan, Ukraine’s relationship with the international community has become more
open. In order to receive further financial assistance, Ukraine has committed to making
improvements in governance and observing donors’ conditionality – especially in the area of
anti-corruption. Having built up momentum by adopting new laws and setting up new anticorruption agencies, local leaders should now find the right mechanisms with which to duly
implement the comprehensive anti-corruption legal package at all levels and across all
structures. Civil society and the media can play key roles in fundamentally changing the present
organisational culture and societal mindset, putting pressure on the government to continue
reforms and openly communicating with the international community.

7. Depoliticise the anti-corruption system
In the past few years anti-corruption initiatives have gained more support from various types of
actor, coming in numerous forms. The international community has increased its financial
assistance; people have started to request and support more severe anti-corruption measures;
and, civil society has started to gravitate around this concept by creating clusters of NGOs that
work in the area. Promoting and implementing anti-corruption measures has become
prestigious, which can bring in not only financial (in the form of direct funding) but also social (as
network support) and symbolic capital (as a vote winner) too. Political figures who run the
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country have understood this all too well, and thus started to use accusations of corruption as a
way to discredit their political opponents. For example it is claimed that allies of President
Poroshenko have started to discredit Prime Minister Yatsenyuk, by accusing him of involvement
in a USD 90 million a year corruption scheme. 392 The public scandal between Mikheil
Saakashvili (former Georgian president and current governor of Odessa) and Arsen Avakov
(Minister of Internal Affairs and a close ally of President Yatsenyuk) also relied for its lifeblood on
accusations of corruption. 393 The use of the language of corruption in personal and political
disputes should hence be avoided, as it shakes the already fragile public confidence in the
current political system.

392

http://www.thetimes.co.uk/tto/news/world/europe/article4634900.ece
http://www.kyivpost.com/article/opinion/op-ed/olga-bielkova-ukraine-the-good-the-bad-and-the-irreversible405698.html
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ANNEX 1
EC assistance to Ukraine, 1991–2006 (in EUR million)*
1991–
1998
407**

1999

2000

2001

2002

2003

2004

2005

2006

TACIS National
38.6
48
43
47
50
70
88
100
Programme
TACIS Nuclear
304.3
50.3
3.5
69.4
44
46.6
34.3
28.4
40.3
Safety (including
Chernobyl Shelter
Fund and UKR G7
Action Plan)***
TACIS Cross-border
5.2
1
5.5
0.5
3
3
18
4
Cooperation****
TACIS Regional
3.7
6
9.1
10.5
6
6
8.7
tbc
Programme****
Fuel gap
25
20
20
ECHO (humanitarian 12
6.3
1.3
0.9
0.assistance)
Macro-financial
565
110
assistance (loan)
Human rights
0.2
1.3
0.6
0.6
0.5
1.8
0.95
(EIDHR)
Migration (AENEAS) 1.3
1.5
tbc
Anti-landmines
7.0
Contribution to
3
4.5
4
4
4
4
5.5
5
STCU
Total
1288.3 107.3 89.3
153.2 236.6 111.5 124.8 151.9 150.3
Source: file:///C:/Users/user2/Downloads/enpi_csp_ukraine_en%20(1).pdf
* 2006 figures indicative, and not available for each item.
* * Overall figure for technical assistance in 1991–1998 (mostly TACIS). Source: AIDCO A/1.
*** Includes both national projects and estimated share of multi-country projects, 2005 and 2006
Chernobyl allocations still subject to possible modification.
**** Estimated pro-rata share for Ukraine in cross-border and regional programmes.

Total
891.6
621.1

40.2
50.0
65
20.5
675
5.95
2.8
7.0
34.0
2413.2
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ANNEX 2
List of indicators used by the EU to assess progress towards good
governance (non-exhaustive) 394
Democratic practice, respect of human rights and fundamental freedoms, and the
rule of law
—Democracy
– checks and balances among the legislative, executive and judicial powers
– transparency and accountability of institutions
– administrative reform, including decentralisation and local government reform
– conduct of elections in line with international standards for genuine, democratic elections
– pluralism in the political process
– legislation on political parties (e.g. right to establishment, financial support)
– civilian control of the military
– facilitation of the development and strengthening of civil society
Respect of human rights and fundamental freedoms
– abolition of the death penalty
– prevention of torture and other forms of political ill-treatment
– improvement of detention and prison conditions
– freedom of association (including development and strengthening of civil society); freedom of
assembly
– freedom of the media and freedom of expression, including access to the internet
– freedom of thought, conscience and religion
– legislative framework on private data protection
– fight against discrimination, intolerance, racism and xenophobia
– Rights of children, minorities, women and disabled people;
– core labour rights
– social rights, including the right to social protection, right to health and the right to education
– cultural rights
– right to development
– the rights of refugees, asylum seekers and migrants
– adherence to and effective implementation of the core international human rights conventions
and their optional protocols
– cooperation with international human rights mechanisms and implementation of relevant
recommendations
– establishment of effective national human rights institutions
– training on human rights (judiciary, civil servants, law enforcement officials, NGOs)
394

file:///C:/Users/user2/Downloads/governance_facility_en%20(1).pdf
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– ensure international justice through the International Criminal Court
– cooperation in international human rights fora
Rule of law
– the independence, impartiality and administrative capacity of the judiciary
– access to justice for citizens
– consistency and predictability of judicial decisions
– effective implementation of judgments, especially European Court of Human Rights judgments
(for Eastern partners only)
– fight against corruption
– fight against impunity
Other governance-related issues
Governance in human security and migration issues
– fight against terrorism and organised crime, judicial and police cooperation with member states
– fight against trafficking in human beings
– procedures relating to asylum seekers and refugees
– protection of personal data
Economic, regulatory and social governance
– transparency in the management and control of public finances
– transparency and predictability of the regulatory environment
– independence of regulatory authorities
– rationalisation and simplification of administrative and legal procedures
– transparency in privatisation and public procurement
– anti-trust legislation; non-discrimination and transparency in the field of state aid
– financial services supervision
– combating customs fraud and corruption
– access to information
– access to basic social services
– environmental governance (including access to information, public consultation and
participation in decision making); sustainable management of natural resources

380

ANNEX 3
Performance indicators used for disbursements 395
Conditionality

Performance indicators

Source of verification

1. Serious progress being made in the
fight against corruption by setting up and
ensuring the effective functioning of a
specialised anti-corruption
investigative agency. In line with
international standards, aligning criminal
corruption offences with international
standards and the introduction and
enforcement of provisions on illicit
enrichment. Particular attention should
be paid to reform of the justice sector in
this regard.

1.1
An operational, specialised agency for the detection
and pre-trial investigation of corruption-related criminal
offences. The agency should comply with international standards
of independence and effectiveness (autonomy from executive
authorities and other public agencies, transparent and competitive
selection of the head of the agency and main staff, sufficient
human and financial resources), foresee the involvement of civil
society representatives in the monitoring of its activities and deal
with grand corruption (offences committed by persons holding
political offices or other high-level public officials, judges,
prosecutors; or, offences posing a significant threat to the public
interest due to high degree of bribery or serious damage caused).
Availability of statistics on investigations started by mid-2015.
1.2
Finalised alignment of the Criminal Code of Ukraine
with international standards (in particular according to the
recommendations of GRECO and OECD), including on liability of
legal persons.
1.3
Adding the crime of illicit enrichment (a significant
increase in the assets of a public official that cannot be explained
by his or her lawful sources of income) into the criminal code of
Ukraine in line with the UN Convention against Corruption.
Availability of statistics on the number of cases of illicit enrichment
investigated by prosecutors sent for trial by end of June 2015.
1.4
Adoption of a law by the parliament allowing reform of
the Prosecutor General’s Office and its entering into force.
1.5
Adoption of the amendments to the Constitution by the
parliament, ensuring the strengthening of the independence of
judges and its entering into force.

Relevant legislative acts
GRECO, UN and OECD reports
Government reports, including
statistics on the specific cases
Media reports

395

http://eeas.europa.eu/delegations/ukraine/documents/eu_ua/performance_indicators_sbc_1.pdf
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2. Strengthened integrity and
accountability in the public sector, through
improved and effectively enforced
procedures for the declaration and
verification of incomes, assets and
expenses. Also for the prevention of
conflicts of interest between different
categories of public official.

3. Transparency and competitiveness in
public procurement via a significant
reduction in the list of exceptions from the
sphere of public procurement. Thereby
ensuring competitive procurement and
access to information related to
public procurement, in particular by public
enterprises.

4. Seriously improved access to
information of public interest, through

1.6
Adoption of laws by the parliament setting out the status
of the High Council of Justice, the justice system and the
status of judges and their entering into force.
2.1 Effective system for verification of the declared assets,
income and expenses of public officials is in place, and
operational, dissuasive sanctions for the submission of false
information in declarations is introduced. Threshold for
declaration of expenses is significantly reduced, a single web
portal for submission in electronic form and the publication of
declarations (with open access to the portal) is set up. Another
provision on asset disclosure is improvement in cooperation with
civil society and international stakeholders.
2.2 Reformed system of prevention and resolution of conflicts of
interest of civil servants, persons holding political offices, judges,
prosecutors and other public officials. Improved provisions on
declaring interests by public officials (ownership by the official or
affiliated persons of company shares, membership in
management or supervisory bodies of civic associations etc.).
3.1. List of exceptions from Ukrainian Public Procurement Law
is significantly reduced and put in line with the categories of
exceptions foreseen by the EU PP Directives.
3.2. Decrease in use of non-competitive procurement
(negotiated procedure) to 10% of total public procurement in the
first half of 2015.
3.3. Publication of the information on procurement going
through non-competitive channels and procurement by public
enterprises, annual public procurement plans and reports on the
execution of contracts on the websites of the procuring entities.
Information about sub-contractors and any amendments to
substantial provisions of contracts, procurement contracts;
information on the consideration of complaints by the review
body.
4.1. Full implementation of the Access to Public Information
Law by bringing it in line with other (currently contradictory) acts,

Relevant legislative acts
GRECO, UN and OECD reports
CSO reports
Progress reports on VLAP
implementation
Government reports, including
statistics on verified media reports

Public procurement Legislation
and other relevant legislative acts,
government reports including
official statistics, CSO reports,
media reports and experts’
reports (SIGMA and others)

Relevant legislative acts,
government reports, CSO reports,
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alignment of the Access to Public
Information Law with other legislative acts.
Also, setting up an institutional basis for
independent oversight of the Access to
Public Information Law’s implementation
and ensuring open access to public
registers.

5. Increased transparency and
accountability in Public Finance
Management (PFM) via the quarterly
publication of a report and press release
on the PFM Strategy and Action Plan’s
implementation on the Ministry of
Finance’s website. Also, regular
consultation with civil society and
international stakeholders.

6. A comprehensive reform of civil service
and of the administration in local selfgovernment bodies. Focusing on
European principles of public
administration such as the separation
between the civil service and political
positions, and between the public and
private spheres. Also, a merit-based
approach to recruitment and promotion,
stability of employment and guarantees
against discretionary dismissal are

including via consultation with civil society.
4.2. Establishment of an effective institutional basis for
independent oversight of the Access to Public Information Law.
Implementation via consultation process with civil society and
relevant stakeholders, as well as in line with good European
practices.
4.3. Access to public registers (including through the internet):
namely, the Single State Register of Legal Entities and Private
Entrepreneurs (including information on their beneficial owners),
the State Register of Immovable Property Rights (including
information on the persons who hold these rights) and the land
cadastres.
5.1 Publication of quarterly reports on the PFM Strategy and
Action Plan’s implementation, covering achievements of the
previous quarter and objectives for the following one too.
5.2 Quarterly publication of a clear summary note for the general
public and media, presenting achieved results as well as the
short- and medium-term objectives of the PFM Strategy and
Action Plan so as to further improve quality, transparency and
accountability in the management of public finances.
5.3 Press releases reflecting consultation with civil society and
international stakeholders on the PFM Strategy and Action Plan’s
implementation.

experts’ reports

6.1. A Strategy and Implementation Plan on reform of the civil
service and service in local self-government bodies – based on
European principles of public administration – are adopted and
published. Both documents should take into account the need to
reform the salary system of civil servants and those in local selfgovernment bodies. Also, the need to ensure overall
management in the area of the civil service, though the
institutional improvement of a specially authorised central
executive body for the civil service at the national level and for its
territorial bodies at the local one.
6.2. Law ‘On Civil Service’ (or amendments to the current one)

Relevant government acts,
including a reliable monitoring
framework
Government reports, including
official statistics
SIGMA and other reports

Government reports,
Central executive bodies’
websites
Experts’ reports (SIGMA and
others)
Media reports
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adopted and effectively implemented.
Administrative legal framework and public
service delivery are improved, as part of
efforts to increase the effectiveness of
public administration.

7. Completion of constitutional reform
through an inclusive and participatory
process, including active consultation with
civil society and in line with the Venice
Commission’s recommendations.

8. Harmonisation of electoral
legislation and political parties
financing (including on state financing),
completed through an inclusive and
participatory process in line with the

based on European principles of public administration is adopted
by the Verkhovna Rada, with it entering into force. Laws ‘On
Cabinet of Ministers of Ukraine’, ‘Central Executive Bodies’ and
‘Local State Administrations’ and other ones related to public
service are aligned with law ‘On Civil Service’ – and effectively
enforced. Relevant sub-laws are adopted and/or existing ones are
amended.
6.3 Law ‘On Service in Local Self-Government Bodies’ – based
on European principles of public administration and good
European practices, as well aligned with the law ‘On Civil Service’
– is adopted by the Verkhovna Rada and enters into force. Other
legislative acts related to service in local self-government bodies
are aligned with the law ‘On Service in Local Self-Government
Bodies’. Relevant
sub-laws are adopted and/or existing ones are amended.
6.4. An Administrative Procedure Code is adopted by the
Verkhovna Rada, and enters into force through an
Implementation Plan aimed at the revision and improvement of
sector-related administrative procedures.
6.5. Law on ‘Administrative services’ is effectively implemented,
including via the establishment of new Administrative Services
Centres and the effective performance of existing ones.
7.1. CSOs are consulted in a structured and regular manner.
7.2. Recommendations of the Venice Commission are taken on
board.
7.3 Law on the ‘Amendment of the Constitution’ is enacted.
7.4 Independent investigations of the violent acts on both sides
that occurred during the civil protests in November 2013–
February 2014 are conducted with the support of the International
Advisory Panel proposed by the Council of Europe.
8.1. Recommendations of the ODIHR are taken on board.
8.2 Adoption of the relevant laws by the Verkhovna Rada,
harmonising the Electoral Legislation – with it entering into
force.
8.3 Recommendations of GRECO on Transparency of Party

Website of the parliament
Reports of the Council of Europe
and the Venice Commission
Reports of relevant CSOs
involved in the process
Investigation reports

Website of the Rada
Reports of the ODIHR
Reports of relevant CSOs
involved in the process
Reports of GRECO
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OSCE/ODIHR’s and GRECO’s
recommendations.

Funding are taken on board.
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ANNEX 4
2014–2020 EU funding outlook for Ukraine
Due to the Ukrainian crisis, the EC developed a special package for this country in order to help
stabilise the economic and financial situation and assist with the transition-related reforms. This
special package is based on concrete short- and medium-term measures that combined bring
overall support given to EUR 11 billion.
Highlights:
• EUR 3 billion from the EU budget in the coming years, EUR 1.6 billion in macro-financial assistance
(MFA) loans and an assistance package made up of grants of EUR 1.4 billion
• Up to EUR 8 billion from the EIB and EBRD
• Potentially EUR 3.5 billion leveraged through the Neighbourhood Investment Facility
• Setting up of a donor coordination platform
• Provisional application of the Deep and Comprehensive Free Trade Area when the Association
Agreement is signed – and, if need be, by the autonomous frontloading of trade measures
• Organisation of a High-Level Investment Forum/Task Force
• Modernisation of the Ukraine Gas Transit System and work on reverse flows, notably via Slovakia
• Acceleration of the Visa Liberalisation Action Plan within the established framework; offer of a
Mobility Partnership
• Technical assistance on a number of areas, from constitutional to judicial reform and preparation of
elections
Source: http://europa.eu/newsroom/files/pdf/ukraine_en.pdf

Thematically, the funds will be distributed as follows:
Source
Indicative amounts/ranges (in € million)
I. EUROPEAN COMMISSION (2014–2020)
1,565
I.1 Overall development assistance (grants)
Bilateral envelope, where:
- Annual Action Programme (AAP) for 2014
140–200
- AAPs (average) for 2015–2020
780
- Umbrella programme (‘more for more’) for
240–300
2015–2020
Neighbourhood Investment Facility
200–250
Instrument contributing to Stability and Peace
20
(IcSP)
CFSP
15
I.2 Macro-financial assistance (loans)
1,610
I.2 EUROPEAN FINANCIAL INSTITUTIONS
EIB
up to 3,000
EBRD
5,000
GRAND TOTAL
11,175
Source: http://europa.eu/rapid/press-release_MEMO-14-159_en.htm
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ANNEX 5
List of respondents interviewed
No.

Name
(Initials)

Position

On/Off
record

How the
interview was
conducted
Skype

Sector

1

OS

Consultant

2
3
4

AK
YK
DK

5
6

OK
AH

7

AB

8

AC

9

SB

10

SA

11

TB

12

OS

13
14

PG
TN

TI Ukraine
ICPS
AntiCorruption Acti
on Centre
(AntAC)
Government
American
Chamber of
Commerce
American
Chamber of
Commerce
American
Chamber of
Commerce
Minister
advisor
Investigative
journalist
Political
analyst
Political
analyst
Consultant
PhD student

On and
off
On
On
On and
off

Skype
Face to face
Face to face

NGO
NGO
NGO

Off
Off

Face to face
Face to face

Government
Private

On

Face to face

Private

Off

Face to face

Private

On and
off
On and
off
On and
off
On

Face to face

Government

Face to face

Media

Face to face

Civil society

Face to face

Civil society and academia

Off
Off

Skype
Face to face

Consultant
British University

Private
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