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Executive Summary 

The ANTICORRP Project WP10 on “Monitoring anti-corruption legislation and 

enforcement in Europe” has the overall aim to study state compliance and 

implementation of international and European anti-corruption norms in the EU 

member states. It is specifically interested in exploring whether international and 

European norms have an independent influence in prompting EU member states to 

adopt and implement effective anti-corruption laws, policies and practices 

domestically. While their research design and methodology are different, the three 

studies that are contained in this deliverable explore this broader issue by focusing on 

three areas of law and policy: (a) political financing, (b) public procurement, and (c) 

the confiscation and recovery of proceeds of corruption. These three studies are based 

on primary empirical research and extensive data collection across all the EU-28.  

The empirical finding of these three studies provide a solid empirical basis for 

identifying patterns of variation of state compliance and implementation, whether 

cross-national, in each of the three issue and policy areas. They shall also enable us in 

the subsequent, comparative phase of the WP10 research to explore the factors that 

account for significant variation across sectors or states. In this regard, these studies 

conducted in the frame of the second phase of WP10 contribute to filling an important 

gap in existing academic and policy-relevant research: there is a dearth of studies that 

systematically examine whether and the extent to which international anti-corruption 

legislation influences state laws and policies, and whether governments comply with 

the respective norms. We also lack comparative studies that investigate the factors 

and conditions under which states comply and implement international norms and 

rules designed to fight against corruption. WP10 seeks to contribute to the broader 

and flourishing area of anti-corruption studies. It draws from, but also in turn 

contributes to, international relations and comparative politics scholarship about the 

effects of international law on domestic politics and policies more broadly.  

Alongside academic scholarship, the WP10 research also seeks to inform 

important policy questions and debates. A central issue that is debated among scholars 

and non-scholars alike is whether the proliferation of international regulatory 

activities actually has any positive influence on the extent and ways in which states 

seek to mitigate corruption, and whether, as a result, resources and energies must be 

channeled towards strengthening corruption control. Many either assume or explicitly 

argue that international anti-corruption norms that promote the creation or 

strengthening of national legal and regulatory frames make a positive contribution in 

tackling state-level corruption – at least to some degree.
 
However, not few are those 

who question any direct positive impact, claiming that international regulatory norms 

have little actual effects in the domestic regulatory efforts to curb corruption. Some 

even argue that anti-corruption norms and regulations may actually create more 

problems and incur costs, instead of having any positive benefits in effectively 

reducing state corruption. 
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 Whether to tackle practices of political corruption, or to redress phenomena 

that are seen to manifest a ‘crisis of democratic engagement’, the regulation of 

political financing has become a cardinal issue of global and European governance. 

The first study on “Domestic compliance with European norms of political financing 

across the EU Member States” by Dia Anagnostou and Evangelia Psychogiopoulou 

(ELIAMEP) explores state compliance with and implementation of the Council of 

Europe (CoE) rules and standards in the area of political financing, as these are 

applied in the Group of States against Corruption monitoring. It specifically focuses 

on the 28 member states of the EU where a variety of different regimes and levels of 

regulation in political financing exist. Do EU member states comply with the relevant 

CoE rules and standards, and to what extent do they reform their national systems of 

regulation in political financing in order to do so? What are the patterns of cross-

national variation in levels of compliance with European norms, and in the levels of 

regulation established across countries in the course of GRECO monitoring?  

The study on political financing addresses the above questions through a 

quantitative assessment across countries, while it also engages in a qualitative analysis 

of the domestic implementation of GRECO recommendations across EU member 

states, and the issues and obstacles that shape it. This is the first study to explore 

whether and the extent to which European states comply with international norms and 

standards in political financing. If EU member states, which are all democracies and 

closely cooperate in the frame of regional and supranational institutions, do not 

comply with international norms in this area, then there would be little reason to 

believe that other countries in different parts of the world would. This study 

approaches the subject of political financing through the lens of corruption-related 

studies. It is driven by the concern and assumption that systems of political financing 

are potentially breeding grounds for practices that may distort or undermine political 

competition. They may allow for the undue influence of powerful interests and private 

donors at the expense of the average citizen, thereby distorting the principles of 

equality and fairness that underpin representative democracy.  

The first part of this study provides an overview of the different aspects of 

political financing and the high salience of reforms in this area in Europe. The third 

and fourth sections of this study describe the GRECO monitoring mechanism and the 

relevant norms endorsed by the CoE in fighting against corruption in party and 

campaign financing. The fifth section of this paper describes the approach and 

methodology of this study and the next section gives an overview of the main 

findings. The results of this empirical study show that CoE monitoring has had some 

effects in prompting states to expand their regulatory frame in the area of political 

financing, yet, the progress accomplished in this direction has overall been limited. In 

view of the quantitative study results, section 7 explores some of the factors that seem 

to facilitate or conversely to obstruct compliance with and implementation of GRECO 

norms on political financing. Whether there is a single model of political financing 

that is effective in dismantling corruption in the EU is considered in section 8. The 

last section of this paper discusses further implications of our findings and reflects on 
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the next phase of this research on state compliance with GRECO norms around 

political financing reform in the EU-28. 

The findings of this study inform the policy-relevant debate around the 

effectiveness of legal regulation of political financing: does legal regulation contribute 

to reducing levels of political corruption? By examining the patterns of compliance 

and implementation across states, while also considering the variable ability of EU 

member states to control corruption, the authors of the political financing study argue 

that we ought to be skeptical about the effectiveness of an excessive and elaborate set 

of rules and restrictions in the area of political financing. In fact, the relationship 

between level of regulation and a country’s ability to control corruption overall is 

inverse: countries that are rated as good performers in their ability to control 

corruption tend to have a low or medium level of regulation in political financing. On 

the other hand, countries that are characterised by a poor ability to control corruption 

have had in place a host of rules and standards that amount to medium and high levels 

of regulation. Nearly all EU countries with an elaborate set of rules and restrictions in 

the area of political financing in place are still laggards in corruption control.  

Overall the findings of the study on political financing suggest that a moderate 

level of regulation is a necessary but not sufficient condition in enabling a country to 

control corruption, and that high levels of regulation are likely to be counter-

productive.  While a certain degree of regulation is essential, at the same time, a high 

level of regulation and a ‘one size fits all’ approach to the choice of national-level 

rules and standards, are likely to be counterproductive. It is difficult to find any one 

country or group of countries that can serve as a regulatory model for others to 

emulate. Instead, a basic set of internationally espoused norms and rules must be 

applied with flexibility and by taking into account the national context. 

The study on political financing also contributes to an area of research in 

international law, international relations and comparative politics that explores the 

impact of international norms and their monitoring by regional/international 

organisations on domestic law and politics: to what extent is such an impact 

evidenced? And what are the factors that account for states’ variable compliance with, 

and implementation of international legal standards and norms? The empirical 

findings of the study on political financing point to the need to explore further 

mediating factors and variables related to domestic politics. Factors such as cross-

party consensus, state and territorial structures, as well as party organisation at the 

national level, can be posited as significant in explaining why state governments were 

more or less willing to respond to the GRECO recommendations at the time that they 

did, and to comply and implement them through legislative reform. The fact that 

former communist states from Central-East and Southeast Europe (CESE) tend to 

have significantly higher levels of party finance regulations is probably closely linked 

to the fact that they underwent relatively recently a process of democratisation 

followed by the accession process in the EU. We plan to engage in further and more 
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focused research into the comparative factors that explain cross-national variation in 

state implementation of international and European norms of political financing.  

 High-level corruption in public procurement thrives on intransparent, 

restricted and unfair competition. As the European Commission and the Court of 

Justice of the European Union are vested with extensive powers to enforce 

transparent, open and fair competition in public procurement across the EU, they can 

be viewed as anticorruption actors. The second study on “Implementing the EU 

Public Procurement Directives: Effectiveness of the European Commission and the 

Court of Justice of the European Union as anticorruption actors” by Mihály Fazekas 

(University of Cambridge, BCE) and Alejandro Ferrando Gamir (BCE) investigates 

the impact of all relevant European Commission reasoned opinions and Court of 

Justice of the European Union (CJEU) judgements on corruption risks in public 

procurement markets. By using a unique micro-level public procurement database 

consisting of over 2.8 million awarded contracts in 2009-2014 and a novel ‘objective’ 

indicator of corruption risk, the study identifies and compares the corruption risks 

before and after the implementation date of the CJEU opinions or judgements.  

The findings of this study show that overall the European Commission and the 

Court of Justice of the European Union contribute to controlling corruption by 0.01-

0.06 CRI or roughly moving a market from the corruption risk level of an average 

Czech contract to an average German contract. This effect is about 9 times stronger in 

high corruption risk countries than in low to medium corruption risk ones, suggesting 

that the EU is able to foster anticorruption especially in the relative absence of 

domestic good government institutions.  

The above effect of European Commission opinions and Court of Justice of the 

EU decisions on state control of corruption in the public procurement sector is 

predominantly evidenced in high corruption risk countries, with only a small 

insignificant effect in low to medium corruption risk ones. This suggests that under 

certain conditions, the EU is able to foster anticorruption especially in the relative 

absence of domestic good government institutions. Nevertheless, an alternative 

explanation to the empirical material cannot be excluded, namely that the observed 

improvement in corruption risks is simply due to corruption strategies becoming less 

easily visible rather than due to decreasing the overall level of corruption. Assuming 

that widely used and easily measurable corruption techniques are the least costly for 

corrupt groups, the European Commission and Court of Justice of the EU decisions 

forcing such groups to use more costly methods could still foster public good. Further 

research using additional qualitative and quantitative data could shed more light on 

this open question. 

The results of the public procurement study merit further investigation in order 

to establish the robustness of the findings and to track more long term effects. In 

particular, the detailed understanding of the causal mechanism that is set in motion 

following an EC/CJEU decision and its impact on public procurement policy change 

and market behaviour at the national level present attractive avenues for future work. 

At this stage, this study could only look at the relationship between the starting and 
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end points without data on the processes at play. In addition, a more precise 

measurement of the decision implementation date could advance the robustness of 

findings. Still, the present findings enable us to draw some tentative policy 

conclusions. Given the central importance of public procurement for political 

corruption and government favouritism, extending the remedial powers of the 

European Commission and the Court of Justice of the European Union could further 

broader good governance goals.  

 The third study entitled “A preparatory study on confiscation and recovery of 

criminal assets in the EU Member States” by Eva Nanopoulos (King's College, 

Cambridge University) and Salvatore Sberna (European University Institute) provides 

an empirically grounded overview of the legal frame of each EU member state 

concerning their confiscation regimes (conviction based/non-conviction based/ 

extended confiscation) and their framework for the mutual recognition of freezing and 

confiscation orders. In coding and assessing the respective legal frame across all EU 

member states, this study makes use of an extended version of the “working law 

template” from the RAND report (2012). This template  collects information about 

the legal framework in each country regulating precautionary freezing, freezing and 

conviction-based confiscation orders, other regimes of confiscation (such as extended 

and non-conviction based confiscation), third parties confiscation, the procedures of 

management, realisation and disposal of frozen/confiscated assets, the mutual 

recognition of freezing and confiscation orders. In addition to the RAND mapping, 

the new templates, which our study has deployed, have also included any aspect of the 

new Directive 2014/42/EU that was not covered in the original template, as well as 

norms and provisions contained in the Council Framework Decision 2007/845/JHA 

on Asset Recovery Offices. As an annex to this study, three tables are provided to 

summarise the legal positions of each EU MS concerning their confiscation regimes 

(conviction based/non-conviction based/ extended confiscation) and their framework 

for the mutual recognition of freezing and confiscation orders.  

As recognised in many international and EU initiatives, the confiscation and 

recovery of proceeds of corruption, as well as international cooperation in this field, 

are essential to fight corruption. This study also identifies and analyses the main 

shortcomings that characterise the EU rules on asset confiscation, which are still 

relatively modest and crucially, do not attempt to regulate the areas which are most 

controversial. International cooperation is especially important if we consider that the 

concealment or disguise of criminal proceeds are mainly transnational. However, the 

results achieved in this area are modest if compared to the estimated revenues of 

corruption. As far as the EU is concerned, the legal procedures in member states 

(hereby MS) have not yet been fully harmonised. The aim of this study is to provide a 

preliminary assessment of the state of play in terms of legal framework pertaining to  

the confiscation of criminal proceeds across the EU MS and to legal cooperation in 

the mutual recognition of foreign freezing and confiscation orders. This is a 

preparatory study for a policy paper that will be delivered in 2016 with the D10.5 

deliverable of the WP10, providing policy advice for EU and member state decision 
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makers in order to advance asset confiscation work in general and confiscation of 

proceeds of corruption in particular.  

The preliminary results of this study show that since 2010, there have been a 

number of positive developments with some member states having taken action to 

fulfill their EU law obligations. Some member states have pursued significant 

changes, either through the adoption of new non-conviction based regimes or an 

extended criminalisation of conducts (France, Belgium, Spain, Romania). At the same 

time though, seven member states had yet to implement FD 2006/783 on the mutual 

recognition of confiscation. Concerning transposition, the general picture is that 

several states still fall short of properly transposing their EU law obligations into 

domestic law. Yet, the sort of the discrepancies that arise differ greatly between 

member states, which makes it difficult to draw general conclusions about the kind of 

issues that create transposition problems and how best to address them.  

At the same time, deficiencies remain at the EU level. First, with the possible 

exception of extended confiscation, the EU’s rules on asset confiscation are still 

relatively modest and crucially, do not attempt to regulate the areas which are most 

controversial. There are no provisions on civil forfeiture and the circumstances under 

which a non-conviction based confiscation is allowed are rather limited. Moreover, 

the EU regime only applies to very serious offences. Second, the EU’s recent efforts 

have focused on setting minimum rules for the definition of freezing and confiscation 

laws, neglecting the difficulties that arise in the recognition and enforcement of 

confiscation orders in cross-border cases. In particular, difficulties usually arise in 

cases involving non-conviction based confiscation orders, or orders which have not 

been adopted as part of criminal proceedings but are issued instead as part of a 

parallel civil law. Finally, two MS – Denmark and the UK – have not ‘opted-in’ to the 

new Directive and two – this time Denmark and Ireland – have stayed out of the 

European Investigation Order.  

Deficiencies remain also at the domestic level. We can distinguish between 

deficiencies that result from the lack of transposition or from poor transposition of the 

relevant EU rules (and other international instruments) and those that arise outside the 

scope of these rules or that pertain to broader systemic issues defining a state’s 

approach to asset confiscation. Concerning transposition, the general picture is that 

several states still fall short of properly transposing their EU law obligations into 

domestic law. Yet, the sort of the discrepancies that arise differ greatly between 

Member States, which makes it difficult to draw general conclusions about the kind of 

issues that create transposition problems and how best to address them. For instance, 

some countries still do not provide a basis for recovering indirect proceeds other than 

for cases of money laundering. Others consider value confiscation as a residual tool, 

available only when the confiscation of objects is impossible. By contrast, the new 

EU Directive clearly views value confiscation as an equal alternative to the 

confiscation of the physical or non-physical proceeds of crime. Moreover, in some 

instances, value confiscation is only available for the most serious crimes, such as 

bribery, corruption and organised criminal activities.  
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Preparatory study on confiscation and 
recovery of criminal assets in the EU Member 

States  
 

By 

Eva Nanopoulos - King's College, Cambridge University 

Salvatore Sberna – European University Institute 

 

1. Introduction  

1.1. Motivations, problem definition 

The imperative to confiscate and recover criminal assets has increasingly found 

reflection at the international, European and national levels. A number of international 

initiatives and agreements address or make reference to the issue of asset confiscation 

and the EU has taken an active role in coordinating national laws in this areas and 

facilitating cooperation in cross border cases over the last two decades. At the level of 

the EU, such efforts culminated in the adoption of a new EU Directive (Directive 

2014/42/EU)
65

 “on the freezing and confiscation of proceeds of crime in the European 

Union”, which marks the future trajectory of the EU’s policy in this area. However, 

despite multiple legal instruments in place and many member states (MS) being active 

in the field, there are many indications that current legal instruments are under-

utilized, both in the national and international contexts (RAND, 2012). The 

complexity of the problem and the heterogeneity of MS legal frameworks’ baselines 

make a sophisticated problem definition essential. In particular, the lack of a common 

legal framework, resulting to weakness in EU-wide cooperation, create new 

opportunities for criminal groups to exploit.  

1.2. Aims 

A proper and up to date understanding of the different legal regimes in place in 

different MS remains essential, in view of the significant divergences both in the legal 

systems and laws applicable in each MS and their sub-national units, and in the levels 

of implementation of the relevant EU measures. In fact, some MS have different and 

competing asset confiscation regimes, which adds to the complexity of the legal 

                                                           
65

 Directive 2014/42/EU of the European Parliament and of the Council of 3 April 2014 on the freezing 
and confiscation of instrumentalities and proceeds of crime in the European Union 
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landscape. Moreover, a proper understanding of the legal system in each of the MS is 

essential in order to identify the nature and significance of the legal loopholes.  

      In the last few years, some studies, such as the RAND report
66

 and the Basel 

Institute’s report (2012)
67

, have gone some way in providing a comprehensive 

assessment of the matter.
68

  At the time of publication of the RAND and Basel 

Governance reports, some countries had legislation pending before their respective 

Parliaments, whilst others had failed to fully or properly implement the relevant EU 

legislative framework. In addition, MS have until October 2016 to align their national 

legislations and regulations to the new Directive 2014/42/EU, as well as Directive 

2014/41/EU on the European Investigation Order,
69

 which contains some provisions 

on the mutual recognition of freezing orders. As such, the legal landscape across 

Europe is likely to undergo in some cases fundamental change during the 2015-2016 

period.  

This study contributes to the research of the ANTICORRP WP10 and to the 

deliverable D10.2, which has the broader objective to explore state compliance with 

and implementation of international and supranational anticorruption norms. As 

recognised in many international and EU initiatives
70

, the confiscation and recovery 

of proceeds of corruption, as well as international cooperation in this field, are 

essential to fight corruption. International rules and norms are especially important if 

we consider that the concealment or disguise of criminal proceeds are mainly 

transnational. However, the results achieved in this area are modest if compared to the 

estimated revenues of corruption. As far as the EU is concerned, the legal rules and 

procedures in MS have not yet been fully harmonised.  

The aim of this study is to provide a preliminary assessment of the state of play in 

the legal framework pertaining to confiscation of criminal proceeds in the EU MS and 

to legal cooperation in the mutual recognition of foreign freezing and confiscation 

orders.  This is a preparatory study for a policy paper that will be delivered in 2016 

with the D10.5 deliverable of the WP10, providing policy advice for EU and MS 

decision makers in order to advance asset confiscation work in general and 

confiscation of proceeds of corruption in particular.  

                                                           
66

 Rand Europe (2012), Study for an impact assessment on a proposal for a new legal framework on 
the confiscation and recovery of criminal assets – Technical Report, European Union. 
67

 Basel Institute on Governance (2012), The need for new EU legislation allowing the assets 
confiscated from criminal organisations to be used for civil society and in particular for social 
purposes, Basel. 
68

 Another study on the disposal of confiscated assets has been recently published by CSD (2014), and 
another report about non-conviction based confiscation regimes in EU MS has been published by 
Eurojust (2013).  
69

 Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014 regarding the 
European Investigation Order in criminal matters 
70

 See Section 3 for a comprehensive review of the goals of international and EU initiatives about 
recovery and confiscation of criminal assets. 
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The purpose of this first phase of research is the analysis of the legal aspects of 

MS confiscation regimes and the EU Directives. A first round of legal mapping of MS 

legislation has been completed, and some early results of it will be presented in the 

following sections. However, this is just a preparatory study, the results of which will 

be refined in the second phase of the project, when data and information about the 

institutional framework of MS confiscation policy such as the administrative 

capacities conducive to utilization of legal norms, will be collected for some selected 

MS. The final results of this research project will be published in the policy paper on 

proceeds of corruption that will be delivered in 2016 with the D10.5 deliverable of 

WP 10. 

1.3. Structure  

This preliminary study is structured as follows. First, a brief presentation of the 

methodology used for the legal mapping is provided, including also an assessment of 

the difficulties encountered during the data collection phase. In Section III, we 

address the most relevant theories and definitions, setting up the coordinates of EU 

initiatives on this matter and of the present research as well. In Section IV, we provide 

the legal analysis. First, a comprehensive mapping of the most relevant EU initiatives 

and of other international instruments designed to foster cooperation in the freezing 

and confiscation of proceeds of crime is presented. In Section IV.B, we show the 

results of the first round of legal mapping, including a description of the tables that 

summarise the information collected for each MS. Section IV.C includes a discussion 

of these first results by comparing the 2010 and the 2015 legal positions of MS, 

especially for those cases where tracking changes in legislations was possible, and by 

assessing the main deficiencies remaining in the EU framework and in its domestic 

transposition.  

2. Methodology 

2.1 Legal mapping 

In order to update the relevant information about the legal position in each MS and of 

the European Union, this study makes use of an extended version of the “working law 

template” from the RAND report (see Table 5 in Appendix). This is a detailed 

template that was used to gather and summarise information about the laws applicable 

in the different MS. On the basis of this  “working law template”, a wealth of 

information about the legal framework of each country was collected: provisions 

regulating precautionary freezing, freezing and conviction-based confiscation orders, 

other regimes of confiscation (such as extended and non-conviction based 

confiscation), third parties confiscation, the procedures of management, realisation 

and disposal of frozen/confiscated assets, the mutual recognition of freezing and 

confiscation orders. To the RAND mapping, the new templates, which we have 

deployed to code our data, have also added novel aspects of the new Directive 
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2014/42/EU that was not covered in the original template, as well as provisions of the 

Council Framework Decision 2007/845/JHA on Asset Recovery Offices.  

The legal mapping of MS laws has been done by updating the working law 

templates with the most recent information and by further adding new information on 

those aspects of the law that were not covered in the original reports. The templates 

provide a breakdown of the legal questions that will be addressed in this preparatory 

study and the upcoming policy paper. At this stage of the research, this study will 

present some preliminary results about the central aspects of the legal mapping. In 

particular, we will provide updated information about the legal tools designed to 

recover criminal assets, such as (a) the types of confiscation regimes adopted in each 

MS (conviction/non-conviction based/extended confiscation), (b) value confiscation 

(c) third-party confiscation, (d) the framework for the mutual recognition of 

confiscation orders.
71

 Legally, all these questions raise a host of issues ranging from 

the powers of law enforcement authorities and those of the competent judicial 

authorities; criminal law and procedure; civil law in cases where confiscation does not 

require a conviction; enforcement powers; recognition and enforcement in other MS.  

The information collected through the legal mapping has been summarised 

and entered into single summary tables allowing for rapid comparison between MS 

and between the MS and the EU. The exercise will allow for the identification of 

gaps, areas of discrepancies and differences in the choice of legal tools. For now, we 

have, however, omitted the information on freezing orders and their recognition and 

enforcement in cross border cases, as the information has been harder to summarise in 

a way that enables a sound comparative analysis. These will however be included in 

the policy paper on proceeds of corruption that will be delivered in 2016 as D10.5 

deliverable of WP 10.   

2.2 Data and Limitations  

Reliable and valid data on asset confiscation in Europe is a key problem for 

research as well as policy advice. This research therefore had to make use of diverse 

data sources.  The legal mapping has be carried out mainly through desk research 

based on both primary and secondary sources. Primary sources include the ‘law on 

the books’ and key cases, whilst secondary sources include textbooks, academic 

contributions, governmental publications and grey literature.  

As a matter of fact, we encountered many difficulties in gathering the relevant 

information. Getting access to the same MS legislations has been difficult in many 

cases, especially when several laws apply to the same situation. Moreover, 

discrepancies have often emerged between the primary and secondary sources, which 

have been difficult to verify. For these reasons, it has also proven hard to track 
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changes in the legislations in the last five years and to draw accurate comparisons 

over time. As the information available in these primary and secondary sources was 

dated in some cases or incomplete, our mapping provides an incomplete picture of 

national legal frameworks. In addition, where overlapping legal regimes and tools 

apply, it makes it difficult to gauge the ‘law in practice’ – that is, of how, to what 

extent and to what effect the laws of each MS are applied.  

Given these limitations, the current study is still at a preliminary stage and still 

needs further refining of the results of the legal assessment. At the moment, the 

information for certain countries is not updated as far as to reflect their present 

situation in 2015 (these are Croatia, Denmark, Finland, Lithuania, Latvia, Slovenia). 

In other cases, we have observed some discrepancies between our legal mapping 

findings and other secondary sources, suggesting the need for a second round of 

monitoring of EU legislation and of key cases. Further data needs to be gathered 

through fieldwork. To this end, specific questionnaires have been prepared based on 

the outcomes of the first phase desk research. Fieldwork will mainly consist of 

interviews with law enforcement officials, legal practitioners, civil society and other 

experts, and will be conducted either by telephone, videoconference or in person.  

3. Theory and Definitions 

 

By way of background, this first substantive section examines the objectives pursued 

by asset confiscation, the definition of criminal assets and the regimes/powers 

necessary to ensure their recovery. At this stage, the discussion is only descriptive, 

but from a policy perspective, designing an effective asset recovery regime requires 

answers to all three sets of questions.  

3.1 Objectives 

The confiscation and recovery of criminal proceeds can be used to pursue a number of 

objectives. From the perspective of criminal law, asset confiscation can be used for a 

punitive purpose (i.e. to punish those that carry out criminal activities) or to deter 

particular forms of criminal activity, notably those motivated by profit such as 

organised crime. From a social perspective, it can help restoring justice for victims of 

crime, as well as promote the public’s confidence in a state’s justice system. This can 

be particularly important in states that are hit by high levels of corruption among 

public officials.  

Most international instruments in this field tend to emphasise the deterrent effect 

of asset confiscation on particularly serious forms of criminal activity. For example, 

the UN Drugs Convention 1988 states that its objective is, among other things, “to 

deprive persons engaged in illicit traffic of the proceeds of their criminal activities 

and thereby eliminate their main incentive for so doing.” This formula makes clear 

that confiscation is meant to combat or prevent criminal activities by targeting their 
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financial incentives. Other instruments are less explicit, but nonetheless draw a link 

between the confiscation of criminal proceeds and the combatting of particular forms 

of crime.
72

 A few of them mention some more social objectives. Thus, for example, 

the United Nations Convention Against Corruption (UNCAC) emphasises that 

corruption, which involves vast quantities of assets, “may constitute a substantial 

proportion of the resources of states, damaging to democratic institutions, national 

economies and the rule of law”.  This suggests that an effective asset recovery regime 

will serve broader democratic and social purposes. European, including EU 

instruments, tend to be even less explicit about the objectives they seek to pursue and 

to assume the added-value of effective asset confiscation regimes and cooperation in 

this area. When compared to UN or other instruments of Public International Law, the 

EU seemed to place greater emphasis on confiscation as a general tool of the criminal 

law, but more recent instruments would tend to suggest that the EU too is more 

geared towards its use in order to combat particular forms of organised crime. This 

uncertainty may cause problems in practice, as the objectives pursued by asset 

confiscation in particular contexts play (or ought to play) a crucial role in defining the 

nature and scope of asset recovery regimes. Indeed, different regimes and powers may 

be required depending on the objective asset confiscation purports to achieve.  

3.2 Typologies and Definitions 

3.2.1 Criminal Assets  

The second crucial aspect of asset recovery is the definition of “criminal assets”, 

namely, what assets should be derived from criminal activity.  The first – and most 

straightforward – type of assets are the proceeds and instrumentalities of specific 

crimes, for which a criminal conviction has been obtained. These would in principle 

cover direct proceeds, that is, proceeds that have an immediate connection to the 

crime (including any payment received for participating in the crime). At the same 

time, if the aim is to deter criminal activity, there are authorities for asset confiscation 

to cover also indirect proceeds, that is, any second-order or higher order profits (e.g. 

where proceeds are invested into profitable enterprises, or into other assets). From a 

social perspective the targeting of indirect proceeds is more geared towards 

sanctioning illicit enrichment rather than ensuring restitution for victims of crime.  

But the availability of ordinary confiscation is unlikely to ensure the recovery 

of all criminal assets for the simple reason that authorities cannot always prove that 

assets are the proceeds of specific crimes. In some cases, a conviction may have been 

obtained for the relevant crime but the authorities may lack sufficient evidence to 

establish a link between the crime and the assets. In such a scenario, the burden and 

standard of proof (i.e. whether the state must adduce evidence that assets are criminal 

in nature, or whether, in certain circumstances, this can be assumed) will be crucial to 

how many assets can be confiscated. In other cases, criminal assets may go 
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unrecovered because there is altogether no criminal conviction to serve as a basis for 

ordinary confiscation. In that respect, two possible scenarios can be envisaged. In the 

first scenario, the competent authorities may have sufficient evidence that a crime has 

been committed but may be unable to prosecute it either because the case is time-

barred or because the defendant is too ill, has died or absconded, lacks legal capacity 

(e.g. is a minor or of unsound mind) or has immunity from prosecution or amnesty.
73

  

In the second scenario, the authorities may have evidence that certain assets were 

obtained through criminal activity but lack sufficient evidence to obtain a criminal 

conviction. On the basis of those observations, one can construct the following 

typology of criminal assets which is illustrated in Figure 1 and where type 1 assets are 

those amenable to ordinary confiscation proceedings; type 2 assets are those not so 

amenable due to barriers to prosecution; type 3 assets are those not so amenable due 

to insufficient evidence; and type 4 assets are those not so amenable for both of these 

reasons. 

Figure 1: Typology of criminal assets 

 

 

If the aim is to reduce incentives for organised crime or to pursue broader 

social objectives, rather than merely punish offenders, there are strong arguments for 

authorities to be able to confiscate criminal assets that do not belong to ‘type 1’. This 

is particularly true for type 2 assets as it is difficult to argue that someone should be 

entitled to retain his or her illegally acquired assets merely because there is a formal 

barrier to prosecution. Moreover, criminals could bypass confiscation laws by leaving 

the country. In principle, type 2 assets can be targeted by removing the requirement of 

a criminal conviction in certain circumstances while maintaining the protections (e.g. 

standard of proof, evidentiary rules) that the criminal justice process affords to 

defendants. We call this a criminal non-conviction based regime (criminal NCB). The 

logic of deterrence also applies to type 3, that is,  to circumstances in which 

authorities lack the evidence to convict the perpetrator of a crime, which can 
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reasonably be suspected to have occurred. The two cases, however, may require 

different solutions. Assets of type 3 are more problematic because, by definition, their 

recovery means eroding or circumventing some of the protections traditionally 

available under the criminal law. Thus the recovery of type 3 assets carries a risk of 

unjust outcome (i.e. the confiscation of non-criminal assets, which would be an 

infringement of, inter alia, the right to property).
74

 This means that legal regimes 

aimed at confiscating type 3 assets need to be more carefully designed and justified, 

with adequate safeguards incorporated in the regime itself, including of a procedural 

nature.  

 

3.2.2. Regimes 

Type 1 assets (i.e. criminal proceeds) are typically targeted by what is known as 

‘ordinary confiscation’, which is imposed after a final criminal conviction by a court 

in the form of a confiscation order, although the order need not necessarily be part of 

the main criminal proceedings. Depending on whether the regime pursues punitive or 

deterrence objectives, ordinary confiscation can apply to all criminal offences (an all 

crime approach), or it may be limited to more serious offences. In some situations, the 

regime may remove the need for a conviction but  maintain a criminal standard of 

proof, to target type 2 assets.  

By contrast, type 3 assets can be targeted in a variety of ways, which broadly 

speaking fall into three categories: non-conviction based confiscation (also known as 

civil forfeiture), extended confiscation and extended criminalisation.
75

 Moreover, the 

targeting of type 3 assets might be limited to the more serious offences only.  

Under a regime of extended confiscation, a criminal conviction is required but 

there is no need to establish a concrete link between the specific criminal conduct, to 

which the conviction is related, and the assets that are suspected to derive from 

criminal activity. Confiscation can instead be based on circumstantial evidence: 

typically an imbalance between a person’s assets and their lawful sources of income 

and/or general evidence of engagement in profitable criminal conduct (e.g. a pattern 

of convictions, evidence of participation in a criminal organisation, etc.). In those 

situations, a criminal conviction results in the confiscation not only of assets 

associated with the specific crime, but also of additional assets which the court 

considers to be the proceeds of other, unspecified crimes. Extended confiscation is 

usually still regarded as a penalty (that is, part of the sentencing process) and not as a 

new criminal charge triggering the full guarantees of the criminal trial.
76

 However, the 

use of assumptions or presumptions as regards the origin of the assets may be 
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problematic and thus sufficient safeguards should be in place to ensure that they are 

not arbitrarily applied. Moreover, this regime should never extend to assets for 

criminal conduct, for which the person has been expressly acquitted or which 

preceded the introduction of the regime, as this would breach the presumption of 

innocence
77

 and the principle of legality.
78

 

By contrast, civil NCB confiscation altogether removes the need for a criminal 

conviction and substitutes a civil procedure to the question of whether particular 

assets are licit or illicit. As such, it is still necessary to prove criminal conduct (i.e. the 

elements constituting a criminal offence) but not necessarily to the criminal standard 

of proof. Likewise, the rules on evidence are usually civil rather than criminal in 

nature. The precise arrangements differ significantly between the different countries 

that use it, but typically, rather than proceeding against a defendant in personam, 

authorities proceed against a suspected criminal asset in rem.
79

 In that regard, NCB 

raises particular questions of proportionality and fundamental rights protection as the 

policy objective behind it is less geared towards deterring crime and more directed at 

the restitution of unlawfully acquired property in cases where formal legal barriers or 

criminal law safeguards otherwise impede confiscation. Moreover, whilst NCB 

regimes tend to be viewed as civil, rather than criminal in nature,
80

 they too can raise 

issues with regards to the presumption of innocence in cases of acquittal or where 

criminal proceedings did not culminate in an express conviction. 
81

 

Finally, extended criminalisation involves defining non-specific crimes in 

order to bring type 3 criminal assets within the purview of ordinary confiscation (i.e. 

they become type 1 criminal assets).  For example, Part 7 of the Proceeds of Crime 

Act 2002 in the UK defines money laundering with respect to non-specific predicate 

offences.
82

  Another approach is simply to criminalise the ownership of assets not 

corresponding to lawful sources of income. However, over-criminalisation is not 

necessarily a particular attractive approach from a fundamental rights perspective. 

Concepts such as unjust enrichment may be harder to transpose into a criminal 

context without risking infringement of the principles of legality and legal certainty.  

The question of which regime to introduce, if at all, may (and should) thus 

depend on the particular principles and values underpinning the legal system of a 

particular state. But it will also be contingent on the particular level and forms of 

criminalities a particular country is facing. Thus, for example, whilst Italy has the 

most draconian regime available across Europe, combining elements of both NCB 
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and extended confiscation, given the particular threat posed by mafia-induced 

criminal activity, the European Court of Human Rights (ECtHR) held that the 

measures did not constitute a disproportionate interference with property rights.
83

  

In addition, sophisticated criminals and particularly organised groups will 

typically conceal their illicit gains and take the necessary steps to put the assets 

beyond the scope of confiscation laws and/or enforcement measures. As such, 

confiscation regimes should cover situations where the proceeds are no longer in the 

criminal’s possession. To that end, a first technique is the so-called ‘value 

confiscation’, which allows the confiscation of assets against which the proceeds have 

been exchanged or more generally of assets of equivalent value (whether they are 

themselves illicit or not). Another is to enable the confiscation of assets from third 

parties to which the assets have been transferred. In principle, this could also be 

achieved by basing confiscation on a separate offence such as money laundering, in 

which case the third party becomes in effect the criminal. At the same time, 

criminalisation is not always desirable  

 

But again, criminalisation is not necessarily desirable or practical
84

 such that 

some provision should be made for confiscation orders, in certain circumstances, to 

extent to third parties – what is usually termed ‘third party confiscation’. These 

circumstances could depend on a number of factors such as whether the person is 

bona fide, how severely s/he will be impacted by the deprivation of their assets, or 

what is his/her relationship to the accused.  

3.2.3. Powers and Institutions 

Central to these regimes is the power of civil or criminal courts to order confiscation. 

The circumstances under which a court should have the power to issue such an order 

should essentially map onto – and hence will vary depending on – the scope of the 

relevant asset confiscation regime, which links back to the discussion in the previous 

section. In addition, asset confiscation requires the existence of institutions vested 

with powers across the different stages of the recovery process, namely (1) the 

‘identification stage’, where the criminal assets are identified; (2) the ‘preservation 

stage’, where those assets are preserved pending a confiscation order; (3) the 

‘confiscation stage’, where their confiscation is ordered by a court of law; (4) and 

finally the ‘enforcement stage’, where such orders are enforced. In addition, issues 

will arise when any of these stages needs to be carried out, in whole or in part abroad, 

and which may thus require the cooperation of foreign domestic authorities.  
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Figure 2: Stages of the recovery process of criminal assets 

 

 

 

The identification of criminal assets requires an effective financial 

investigation so as to enable authorities to identify, locate and/or determine the value 

of the relevant process. This usually links with broader issues about the investigative 

and police powers, as well as the access and exchange of information both internally 

between different agencies and externally with the authorities of other states. As such, 

the identification stage is not directly dealt with in this report, although we will 

mention some of the initiatives that have been specifically directed at asset 

confiscation.  

Once assets have been identified as potentially originating from criminal 

activity, provisions must be in place to ensure their preservation. As assets tend to be 

highly mobile – particularly capital kept in bank accounts
85

 – this should include the 

power both to physically seize property (seizure orders) and to ban people from 

temporarily dealing with and disposing of their assets (freezing orders) pending a 

final court judgment. The actual seizure of property may in particular be required 

when there is a risk that the asset might be disposed of or dissipated. These powers 

should in principle be vested in a judicial authority. But when time-constraints 

prevent an immediate application to a court, the prosecutor or the police may be 

provisionally empowered to act independently using what are sometimes called 

‘precautionary powers’. In these cases, however, the orders should in principle be 

confirmed and/or reviewed by a court so as to ensure that they are not unduly or 

indefinitely applied. In a similar vein, although the process should comply with 
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traditional standards of due process, effective preservation may exceptionally require 

applications for a freezing or seizing order to be made ex parte (i.e. in secret) in order  

to ensure that the assets are not concealed before the competent authorities are able to 

obtain and enforce a freezing and/or confiscation order. Finally, adequate mechanisms 

or arrangements should be in place to enable the management of the relevant assets, 

particularly when these are perishable or liable to rapidly decrease in value.  

Finally, the enforcement stage requires both effective enforcement powers and 

institutions capable of ensuring the recovery of the assets. The said powers can either 

be granted to specialised bodies or traditional law enforcement agencies, provided 

they enable swift and efficient recovery so as to make it worthy for the justice system 

and avoid the dissipation of funds. They should not, however, be exercised if that 

would result in the convicted person or its family members being deprived of their 

basic means of survival. This would go against the principle of proportionality and 

broader fundamental rights requirements such as the right to private or family life, or 

the prohibition of inhumane and degrading treatment. More importantly, this stage of 

the recovery process requires arrangements to ensure the execution of freezing and 

confiscation orders abroad, for instance, in cross-border cases. As such, rules should 

be in place to determine which foreign orders should be enforced and how. On the 

first question, the regime will need to strike a balance between ensuring effective 

recovery and avoiding overburdening the judicial systems of the receiving MS with 

minor cases. Although this may slightly diminish the deterring effect of confiscation, 

foreign authorities are more likely to systematically cooperate if their support is not 

unduly solicited. On the second issue, procedures should be in place to regulate the 

recognition and enforcement of foreign orders in a manner that ensures as swift an 

execution process as possible, avoiding in particular unnecessary bureaucracy and the 

replication of measures that have already taken place in the issuing state.   

4. Legal Analysis 

 

Over the past couple of decades, there has been a host of instruments, at both the 

international and European level, addressing the issue of the confiscation and 

recovery of proceeds of crime.  

4.1 Key international legal norms and accompanying legal instruments 

4.1.1. United Nations  

United Nations Convention against illicit traffic in narcotic drugs and psychotropic 

substances (Vienna Convention) 

Although focused only on drug related crime, the UN Convention against illicit traffic 

in narcotic drugs and psychotropic substances (the so-called ‘Vienna Convention’) 

was the first international instrument addressing the confiscation of criminal proceeds 
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and shaped many subsequent measures dealing more specifically with criminal 

confiscation at the international, regional and local level. The Vienna Convention 

came into force in November 1990 and has been ratified by all EU MS. The most 

significant contributions of the Vienna Convention were to require: 

(a) the criminalisation at international level of proceeds/property derived from 

drug-related crime. In fact Article 3 (1.b.i) of the Convention states that each 

Party shall establish as criminal offence under its domestic law any money 

laundering activities aimed at converting or transferring property derived from 

drug-related crime; 

(b) the criminalisation at international level of conducts aiding, abetting, 

facilitating and counselling the concealment of criminal proceeds/property. In 

fact Article 3 (1.b.ii) of the Convention states that each Party shall establish as 

criminal offences under its domestic law also “ ii) The concealment or 

disguise of the true nature, source, location, disposition, movement, rights 

with respect to, or ownership of property” knowing that such property is 

derived from drug-related crime; 

(c) the confiscation of criminal proceeds and property derived from drug-related 

crime. The Convention states that Parties shall adopt measures enabling the 

confiscation of proceeds (from drug-related crime) or property which 

corresponds to the value of such proceeds (Art. 3.1.a) ; 

(d) the empowerment of confiscation authorities. According to the Convention, 

Parties shall adopt measures enabling their competent authorities to identify, 

trace, and freeze or seize proceeds, property, instrumentalities or any other 

things derived from drug-related crime. In particular, the Convention states 

that bank secrecy should not be an obstacle to the identification and freezing 

of criminal proceeds; 

(e) international cooperation and mutual legal assistance. Parties shall adopt all 

measures necessary to giving effect to confiscation orders issued by competent 

authorities of another state, including confiscation orders of income derived 

from criminal proceeds and confiscation orders of property (in proportions 

representing the value of illicit property) where criminal proceeds have been 

intermingled with legitimate assets. In order to enhance cooperation among 

Parties, the Convention also states that Parties may consider reversing the 

onus of proof regarding the lawful origin of alleged criminal proceeds. 

Moreover, Partners shall share confiscated assets among authorities of other 

Parties who have combined efforts to ensure effective confiscation. The 

resources derived from confiscated assets may be also used for crime 

prevention or other measures designed to reduce crime. 

 

United Nations Convention against Transnational Organised Crime (UNTOC) 

The United Nations Convention against Transnational Organised Crime, also known 

as the ‘Palermo Convention’, was adopted in 2004 with a view to promoting 
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cooperation for the effective prevention and combating of transnational organised 

crime. The Convention was a major step towards a global strategy against organised 

criminal activities. It introduced a global definition of organised criminal group and 

required state parties to criminalise the participation in an organised criminal group, 

which was a significant improvement from the more limited definition of drug-related 

criminal groups provided by the Vienna Convention. It also required state parties to 

criminalise the laundering of criminal proceeds, providing a common legal framework 

for defining the instruments designed to tackle these crimes. The Convention provides 

a broad definition of property, including “assets of every kind, whether corporeal or 

incorporeal, movable or immovable, tangible or intangible, and legal documents or 

instruments evidencing title to, or interest in, such assets”, and of “proceeds of crime” 

as well as any “property derived from or obtained, directly or indirectly, through the 

commission of an offence” (Art. 2).  

Most importantly for present purposes, the confiscation of criminal 

proceeds/property was placed as one of the most significant instruments designed to 

fight the phenomenon. According to this Convention, this instrument is to be applied 

to “the widest range of predicate offences”, including “to offences associated with 

organised criminal groups”. Measures at domestic level shall enable confiscation of 

proceeds of crime, equipment, other instrumentalities or property, the value of which 

corresponds to that of such proceeds. In the event that proceeds of crime have been 

transformed or converted into other property or have been intermingled with property 

acquired from legitimate sources, such property shall be liable to seizure and 

confiscation up to the assessed value of the intermingled proceeds. As in the case of 

the Vienna Convention, the possibility of reversing the onus of proof as regards the 

lawful origin of alleged criminal proceeds is also recognised, though only if this is 

consistent with the principles of the parties’ domestic – and in particular criminal – 

law.  Moreover, parties are required to take a series of measures to enhance 

cooperation in the recognition of foreign confiscation orders, including the adoption 

of new and sweeping frameworks for the disposal of confiscated assets. However, this 

Convention remains too generic in the proposed legal framework to enhance 

cooperation. For example, the Convention does not single out the different 

confiscation regimes, but instead only refers and applies to confiscation orders issued 

by a court in the territory of the requesting state party.     
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United Nations Convention Against Corruption (UNCAC) 

The UNCAC, which entered into force in December 2005, contains many of the 

confiscation-related provisions of the above UN Conventions, but also introduces 

some crucial innovations in the international legal framework against criminal 

proceeds. First, as in the Palermo Convention, the UNCAC combines together more 

traditional types of confiscation already known by most legal systems, focusing on the 

instrumentalities and objects of crime, and a new regime centered on the proceeds of 

crime. Moreover, UNCAC represents a step forward because it requires state parties 

to "consider" taking any necessary measures to allow confiscation of property without 

a criminal conviction in circumstances where the offender cannot be prosecuted due 

to "death, flight, absence or in other appropriate cases" (Art. 54). Therefore, it opens 

the range of policy options, including a non-conviction based confiscation system in 

addition to a more traditional criminal conviction-based confiscation system.  

Second, a clear distinction is drawn between two possible models of 

confiscation: object confiscation, referred to as the “proceeds of crime derived from 

offences established in accordance with this Convention” and value confiscation, 

referred to as “property the value of which corresponds to that of such proceeds” (art. 

3.1.a). By including both systems in its legal framework, the Convection de facto 

recognises the interoperability of both models, and thus requires state parties to 

consider adopting both systems and using them alternatively, as is more convenient in 

any specific situation.  

Third, the Convention emphasises the importance, on the one hand, of a 

system of preliminary measures to seize, freeze or otherwise immobilise property for 

the purposes of confiscation, and on the other hand, of a system for administering 

such property until a court or other competent authority decides its fate. Fourth, the 

Convention introduces a new utilisation of the “confiscation of proceeds of 

corruption”, as a reparative or restorative measure, rather than simply a criminal 

sanction. Fifth, the Convention sets out the most advanced provisions on recovery and 

return of confiscated assets. It requires states to return the entirety of proceeds and 

instrumentalities of crime to the victim state, deducting only reasonable expenses 

incurred by the requesting state for the execution of actions needed for the repatriation 

of the assets.  Several provisions specify how cooperation and assistance will be 

rendered. In particular, in the case of embezzlement of public funds, the confiscated 

property would be returned to the state requesting it; in the case of proceeds of any 

other offence covered by the Convention, the property would be returned providing 

the proof of ownership or recognition of the damage caused to a requesting state; in 

all other cases, priority consideration would be given to the return of confiscated 

property to the requesting state, to the return of such property to the prior legitimate 

owners or to compensation of the victims.  

Effective asset-recovery provisions will support the efforts of countries to 

redress the worst effects of corruption while sending at the same time, a message to 
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corrupt officials that there will be no place to hide their illicit assets. Accordingly, 

article 51 provides for the return of assets to countries of origin as a fundamental 

principle of this Convention. Article 43 obliges state parties to extend the widest 

possible cooperation to each other in the investigation and prosecution of offences 

defined in the Convention. With regard to asset recovery in particular, the article 

provides inter alia that "In matters of international cooperation, whenever dual 

criminality is considered a requirement, it shall be deemed fulfilled irrespective of 

whether the laws of the requested State Party place the offence within the same 

category of offence or denominate the offence by the same terminology as the 

requesting State Party, if the conduct underlying the offence for which assistance is 

sought is a criminal offence under the laws of both States Parties" (art. 43). 

OECD Convention On Combating Bribery Of Foreign Public Officials In 

International Business Transactions 

The OECD Anti-Bribery Convention establishes legally binding standards to 

criminalise bribery of foreign public officials in international business transactions 

and provides for a host of related measures that make this effective. The Convention 

includes seizure and confiscation among the instruments to be implemented in the 

fight against bribery of foreign officials. Article 3 states that “Each Party shall take 

such measures as may be necessary to provide that the bribe and the proceeds of the 

bribery of a foreign public official, or property the value of which corresponds to that 

of such proceeds, are subject to seizure and confiscation or that monetary sanctions of 

comparable effect are applicable”. International cooperation is recommended also on 

this matter (Par. XIII): states should cooperate by “sharing of information 

spontaneously or upon request, provision of evidence, extradition, and the 

identification, freezing, seizure, confiscation and recovery of the proceeds of bribery 

of foreign public officials”. 

 

4.1.2 Council of Europe  

In addition to these international instruments, treaties and conventions addressing the 

topic of asset confiscation where adopted at a more regional level by the Council of 

Europe (CoE).  

The European Convention on Mutual Assistance in Criminal Matters (CETS 30), and 

its additional protocols (CETS 99 and 182) 

One of the first such instruments was the 1959 European Convention on Mutual 

Assistance in Criminal Matters, which establishes procedures for providing mutual 

assistance between States for the purposes of imposing and enforcing penalties for 

criminal offences. It set out rules for the enforcement of sanctions and the gathering 

and communication of evidence (records or documents) in criminal proceedings 

adopted by the judicial authorities of a signatory State. It also specifies the conditions 
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under which a state can refuse to provide support. In the specific area of criminal 

assets and proceeds, the Convention lays out the conditions under which rogatory 

letters for the search or seizure of property will be recognised and enforced. In 

particular, Article 5 states that the execution might be possible if “the offence 

motivating the letters rogatory is punishable under both the law of the requesting 

Party and the law of the requested Party; [if] the offence motivating the letters 

rogatory is an extraditable offence in the requested country; [and if the] execution of 

the letters rogatory is consistent with the law of the requested Party.” At present, 45 

countries have ratified the Convention across Europe, including all those that are 

members of the EU. But the ambit of the Convention is quite limited. Notably, it 

makes no attempt to define the terms that are relevant to international cooperation in 

this field.   

The CoE Convention on Laundering, Search, Seizure and Confiscation of the 

Proceeds from Crime (CETS 141) 

A real milestone in promoting the confiscation of criminal proceeds was reached with 

the adoption of the "1990 Strasbourg Convention". This Convention has been ratified 

by all EU MS. One of its main purposes is to facilitate international cooperation, by 

reducing the significant differences of approach which exist in the domestic legal 

systems of member states. Consequently Chapter II of the 1990 Convention for the 

first time provides for a degree of harmonisation of national measures by laying out 

minimum rules that the parties must adopt at the national level. Such rules include a 

regime for ordinary confiscation covering both the proceeds and instrumentalities of 

crime, value confiscation and measures enabling the freezing of banks, financial or 

commercial records and the use of investigative techniques that would facilitate the 

identification and tracing of proceeds.
86

 Chapter III, on the other hand, lays out more 

general provisions on international cooperation. As is noted in paragraph 10 of the 

Explanatory Report to the 1990 Convention: “the Convention seeks to provide a 

complete set of rules, covering all the stages of the procedure from the first 

investigations to the imposition and enforcement of confiscation sentences and to 

allow for flexible but effective mechanisms of international cooperation to the widest 

extent possible in order to deprive criminals of the instruments and fruits of their 

illegal activities”.  

 In order to achieve international cooperation on this matter, the Convention 

aims at setting a more flexible and thus effective system of rules.  Flexibility is 

achieved through the implementation of two strategies:  

 

(a) Broadening the action against criminal proceeds and properties. The 

definitions of proceeds, confiscation and instrumentalities provided in Chapter 

1 of the Convention were intended to be as broad as possible to ensure the 
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most efficient and faithful application of the Convention. Article 2, for 

example, provides broad rules intended for states that did not possess 

sufficiently broad and effective legal provisions in respect of confiscation at 

the time of the signature of the Convention, in the attempt to establish an 

effective scheme for confiscation. As compared to the UN Wien Convention, 

the Strasbourg Convention allows for the possibility of an “all crimes 

approach” to confiscation, not only those related to drug-crimes.   

 

(b) Balancing mandatory clauses and grounds for refusals. The Convention 

introduces stricter obligations than those of the United Nations Convention. 

For instance, in the field of international co-operation for the purposes of 

confiscation, the combination of the obligation to confiscate provided for in 

Article 13 and the grounds for refusal in Article 18 represents a more binding 

system than that created by Article 5 of the United Nations Convention. 

Moreover, the Convention addresses many questions and issues on which the 

United Nations Convention is either completely silent or which it has left to be 

resolved or worked out in further bilateral or multilateral arrangements 

between the Parties. For instance, contracting parties are obliged to cooperate 

to the greatest extent possible as regards investigations and proceedings aimed 

at confiscation. In particular, upon request they have to take provisional 

measures such as the freezing of bank accounts, with a view to confiscation. 

However, the Convention also recognises some grounds for refusal. It obliges 

signatories to recognise and enforce a confiscation order made by another 

party or to submit the report to its competent authority for the purpose of 

obtaining an order to confiscate, and if such order is granted, enforce it. At the 

same time, the parties may still refuse requests for confiscation, inter alia if 

the offence to which the request relates would not be an offence under the law 

of the requested party, or if under the law of the requested party, confiscation 

is not provided for in respect of the type of offence, to which the request 

relates.  

The CoE Convention on Laundering, Search, Seizure and Confiscation of the 

Proceeds from Crime and on the Financing of Terrorism (CETS 198) 

The 1990 Strasbourg Convention has been supplemented and updated by the Council 

of Europe’s Convention on Laundering, Search, Seizure and Confiscation of the 

Proceeds from Crime and on the Financing of Terrorism (the "Second Strasbourg 

Convention") which was opened for signature in May 2005. The Council of Europe 

had identified the necessity to update and modernise the 1990 Strasbourg Convention 

and adopt a new convention covering both the prevention and the control of money 

laundering and the financing of terrorism. The evaluations also revealed problems in 

the CoE member states both in the implementation of domestic anti-money laundering 

measures and international cooperation. In addition, it became clear that the 

Strasbourg Convention covered the preventive aspects only in a very general way. Its 
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legal framework did not include more innovative techniques and anti-money 

laundering strategies that had been implemented more recently to tackle, for instance, 

the role of intermediaries in the money-laundering activities. Moreover, as pointed out 

in the Explanatory Report of the Convention, there is a need for a more 

“comprehensive and user-friendly legal framework, so as to enable practitioners to 

use a single instrument, both domestically and internationally, instead of series of 

texts that regulate various aspects” (Art. II.22). 

 Three important measures of the “Second Strasbourg Convention” represent a 

step forward in the international strategy against criminal assets. First, the Convention 

stretches further than any other previous international legal instrument with regard to 

reversal of the burden of proof. It not only invites countries, but it also requires them 

to provide the possibility for the burden of proof to be reversed regarding the lawful 

origin of alleged proceeds or other property liable to confiscation in serious offences. 

Second, the Convention sets up some mandatory provisions, which states must adopt 

in their national legislation, such as procedures enabling them to identify and obtain 

information on accounts held by specified beneficiaries. The Convention includes 

obligations on Parties to provide information to requests from other Parties as to 

whether a natural or legal person who is the subject of a criminal investigation, has a 

bank account, to provide information on banking transactions and to monitor banking 

transactions. In particular, new measures aim at addressing the difficulties in 

prosecuting natural persons acting on behalf of the firms or other legal entities, and 

therefore a corporate liability is outlined more thoroughly than in earlier conventions. 

It also sends an important message that mandatory confiscation may be desirable as 

regards certain very serious offences such as people trafficking but does not go so far 

as to oblige parties to legislate to this effect. Third, the 2005 Convention provides 

new legal instruments for the mutual recognition of non-conviction based judicial 

decisions. Parties in which judicial decisions on confiscation are issued by non-

criminal courts may resort to this Convention. Article 23 of Section 4 (Confiscation) 

reads that “a Party, which has received a request made by another Party for 

confiscation concerning instrumentalities or proceeds, situated in its territory, shall: a. 

enforce a confiscation order made by a court of a requesting Party in relation to such 

instrumentalities or proceeds; or b. submit the request to its competent authorities for 

the purpose of obtaining an order of confiscation and, if such order is granted, enforce 

it.”  

4.1.3 EU Initiatives 

Despite the fact that the EU’s powers in the field of criminal law and justice have 

been historically rather limited, the EU has been quite active in the field of asset 

confiscation. The EU’s action in the field has comprised three main elements: a 

degree of harmonisation of relevant national laws and procedures, rules on the mutual 

recognition (MR) and enforcement of confiscation and freezing orders, which are 

designed to enable and facilitate recovery in cross-border cases, as well as some 

operational aspects, primarily through the creation of national asset confiscation 
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platforms. In terms of form, most of these measures went from being enshrined in 

Joint Actions, to Framework Decisions and now into EU Directives, reflecting the 

formal evolution of instruments available in this area through various Treaty 

amendments and the ultimate merging of the first and third pillars, under which a 

single set of instruments is available for all Treaty on the Functioning of the European 

Union (TFEU) matters. For the purposes of this study, the relevant instruments are 

however simply examined in chronological order.  

EU actions plans and strategies 

The 2000 Council and Commission Action Plans on the Common Area of Freedom, 

Security and Justice of the EU (Tampere Programme) 

The conclusions of the special European Council of Tampere in 2000 identify the 

making of the EU into an area of freedom, security and justice as a top priority. The 

intention is to "place and maintain this objective at the very top of the political 

agenda" (see Introduction). A “Union-wide fight against crime” is among the four 

main themes covered by the Plan. The plan defines new strategies to make EU MS 

co-operate on the fight against trans-border organised crime groups in Europe. The 

Plan calls for integrating crime prevention into criminal law and special actions 

against money laundering. Increased co-operation against crime includes the setting 

up of: (a) joint investigative teams in cross-border cases, especially to combat 

trafficking in drugs and human beings, and terrorism; (b) an European police chiefs’ 

operational task force; (c) Eurojust, a multinational European team of national 

prosecutors, magistrates or police officers to improve judicial cooperation in cross-

border cases; (d) the creation of a European police college; (e) a multiannual 

European strategy against drugs to be adopted for 2000-2004, for mutual assistance 

between member states in the investigation and prosecution of serious economic 

crime, for concrete steps to be taken to trace, freeze, seize and confiscate the proceeds 

of crime and for the competence of Europol to be extended to combating money 

laundering. 

The 2005 Council and Commission Action Plans on the Common Area of Freedom, 

Security and Justice of the EU (The Hague Programme) 

The Hague Programme for EU justice and home affairs (2005-2009) recognises as 

essential the development of a “strategic concept” on tackling organised crime. The 

communication adopted by the Commission focused on four aspects. First, the 

collection of information by setting up a European crime statistics system. Secondly, 

as regard intelligence, the establishment of a European Criminal Intelligence Model 

(ECIM) to enable assessment of threats, using Europol. Thirdly as regards prevention, 

the simultaneous deployment of administrative approaches with police cooperation 

and the use assessment of crime-proofing of legislation, in addition to the promotion 

of integrity and anti-corruption measures, with private sector cooperation. Fourthly, as 

regards judicial and police cooperation, the mutual recognition to facilitate obtaining 
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and admitting evidence, and the enhancement of legal frameworks to freeze and 

confiscate criminal proceeds.  

The 2010 Council and Commission Action Plans on the Common Area of Freedom, 

Security and Justice of the EU (Stockholm Programme) 

The Stockholm Programme and its subsequent Action Plan for 2010-2015, 

concentrates on organised crime under Section 5 “Ensuring the Security of Europe”. 

This section outlines the Lisbon Treaty as the main framework tools and recommend 

to use these tools to assess the EU’s past approach and develop lessons learnt. The 

Action Plan also claims that the institutional set-up will enable stronger interlinking to 

implement counter-terrorism, as well as more effective prosecution and conviction for 

trafficking in human beings, child pornography, cyber crime, financial crime 

counterfeiting and drugs trafficking. Positive advances have come from the 

Stockholm Plan, including the developments of sharing and coordination through the 

Prüm process, SIS, ECRIS and Joint Investigation Teams (JITs). It is in these areas 

that the work of the Council, its member states and the European Commission 

overlaps. 

The EU Internal Security Strategy in Action: Five Steps towards a More Secure 

Europe 

The Internal Security Strategy, adopted in early 2010, set out the challenges, 

principles and guidelines for how to deal with organised crime and terrorism within 

the EU and called on the Commission to propose actions for implementing the 

strategy. The goal of the plan it to overcome the obstacles posed by divergent national 

approaches, where necessary through legislation on judicial cooperation to strengthen 

mutual recognition and common definitions of criminal offences and minimum levels 

of criminal sanctions. Three actions are defined in the report: (a) Identify and 

dismantle criminal networks; (b) Protect the economy against criminal infiltration, 

through the EU promotion and practical support for policies to engage governmental 

and regulatory bodies responsible for granting licences, authorisations, procurement 

contracts or subsidies that should be developed (the 'administrative approach') to 

protect the economy against infiltration by criminal networks; (c) Confiscate criminal 

assets, though a common policy to seize, freeze, manage and confiscate criminal 

assets, and ensure that they do not return to criminal hands. In particular, the report 

states that the Commission has to strengthen the EU legal framework on confiscation, 

especially to allow more third-party confiscation and extended confiscation and to 

facilitate mutual recognition of non-conviction-based confiscation orders between 

Member States. Member states must also establish Asset Recovery Offices equipped 

with the necessary resources, powers and training, and the ability to exchange 

information.  
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Decision of the Council of the EU on setting up the Standing Committee on 

operational cooperation on internal security 
87

  

The monitoring and coordination of the EU action takes place primarily in the 

Council’s Standing Committee on Operational Cooperation on Internal Security 

(COSI). COSI was set up in February 2010 in order to facilitate operational 

cooperation and coordination in areas covered by police and customs cooperation, by 

authorities responsible for the control and protection of borders as well as judicial 

cooperation in criminal matters when relevant for operational cooperation. COSI is 

additionally responsible for helping to ensure consistency in the activities of Europol, 

Eurojust, and Frontex and “other relevant bodies” which may participate as observers 

in Committee meetings. COSI prepares, on the basis of Europol’s threat assessments, 

the political decision-making and conclusions concerning the priorities of the policy 

cycle for adoption by the JHA Council; it supervises the drafting of the annual 

Operational Action Plans (OAPs) and receives the annual evaluations of the policy 

cycle. In addition, Home Affairs agencies have begun reporting systematically to 

COSI concerning their operational activities. COSI thus functions as the main 

clearinghouse for policy development, decision-making, policy implementation and 

evaluation, with EU Home Affairs agencies as the critical feeders of knowledge, 

evidence and expertise into this policy cycle. 

EU Measures 

Joint Action 98/699/JHA 

The first instrument adopted in the field of recovery and confiscation of criminal 

assets was Joint Action (JA) 98/699/JHA.
88

 For most part, the JA was intended to 

support the implementation of the 1990 Convention by limiting the range of 

reservations to which the EU member states could enter into
89

 and strengthening the 

system of penalties. It also required domestic confiscation laws to include provisions 

enabling value confiscation, at least in cases where proceeds could be seized.
90

 In this 

regard though, it falls short of prescribing the full inter-operability of object and value 

confiscation. Given the supporting character of the JA, the terms "property", 

"proceeds" and "confiscation" are defined in the same way as in the 1990 Convention. 

As regards the handling of cross-border cases, the JA likewise merely built on broader 

international systems of mutual legal assistance, by prescribing a quasi non-

discrimination principle for cross-border cases. Thus, for example, Article 4 of the JA 

provided that “Member States shall take the necessary steps to ensure that all requests 

from other Member States which relate to asset identification, tracing, freezing or 

seizing and confiscation are processed with the same priority as is given to such 

measures in domestic proceedings.” 
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Council Framework Decision 2001/500/JHA 

The JA was partly replaced by Council Framework Decision 2001/500/JHA.
91

 The 

change was however mainly one of form rather than substance as the instrument was 

mainly aimed at enshrining aspects of the Join Action in a more legally binding form 

in line with a broader trend in EU criminal law. The only addition was that value 

confiscation was to be excluded in cases in which that value would be less than EUR 

4 000.
92

  

Council Framework Decision 2003/577/JHA 

Council Framework Decision (FD) 2003/577/JHA
93

 was the first instrument to 

introduce the principle of mutual recognition in this area with regards to the 

recognition and enforcement of freezing orders. The principle of mutual recognition 

(MR) was developed by the EU judiciary in the context of the internal market,
94

 as a 

means to enable the free circulation of goods and persons. As regards the free 

movement of goods, for example, it is based on the presumption that regulatory 

standards are largely equivalent across the EU and requires products lawfully 

marketed in one of the member states to be allowed entry and sale in other member 

states. Its transposition into the field of criminal law is far from uncontroversial,
95

 but 

the EU has explicitly stated, including in this instrument, that it should become the 

cornerstone of judicial cooperation in civil and criminal matters.
96

 In the field of 

criminal justice, mutual recognition is essentially designed to act as a more efficient 

alternative to mutual legal assistance. It also relies on the alleged mutual trust in each 

others’ systems and a presumption that MS comply with fundamental human rights, 

not least because they are all members of the European Convention on Human Rights 

(ECHR). As we shall see, that notion of trust is increasingly coming under strain, a 

fact that seems to be having some effect on the content of more recent MR 

instruments.  

 Under the FD, freezing orders, alongside a ‘certificate’ are to be transmitted 

to the competent judicial authorities in the executing State, which are required to 

recognise them without further formalities and to forthwith take the measures 

necessary for execution.
97

 MR is automatic for a list of offences
98

 punishable by at 
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least three years of imprisonment in the issuing state, but in all other cases, dual 

criminality is still required. For example, mutual recognition can be refused if the 

crime to which the freezing or confiscation order relates is not a criminal offence 

under the laws of the executing state. In addition, the FD still allow competent 

authorities to refuse or postpone recognition or enforcement in certain situations.
99

 

The FD also included some - rather vague - provisions on legal remedies. Article 

11(1) provided that any bona fide third party should have an effective legal remedy to 

preserve their legitimacy interest either in the issuing or executing state. However, the 

whole point of mutual recognition is that the substance of a freezing order can only be 

challenged before the courts of the issuing state.  

Council Framework Decision 2005/212/JHA 

Council Framework Decision 2005/212/JHA
100

 was the first step towards a more 

comprehensive EU regime on the harmonisation of asset confiscation laws. The FD 

required the adoption of measures enabling the confiscation of the proceeds and 

instrumentalities of “all criminal offences punishable by deprivation of liberty for 

more than one year” (Intro.9) and introduced provisions on extended confiscation. 

However, partly because of differences in the national rules of criminal procedure, 

including as regards the standard and burden of proof, and partly because of human 

rights objections to the use of presumptions to establish the criminal origin of the 

assets, the FD did not establish a uniform regime but left member states a choice 

between three different options. Indeed Article 3(2) of the FD requires such a regime 

in at least one of three possible scenarios: if a national court, based on specific facts, 

is fully convinced that the property in question is derived (1) from criminal activities 

of the convicted person during a period prior to conviction for the relevant offence 

which is deemed reasonable by the court in the circumstances of the particular case or 

(2) from similar criminal activities of the convicted person, again during a reasonable 

period before the offence or (3) from criminal activity of the convicted person, in 

circumstances where it is established that the value of the property is disproportionate 

to his or her lawful income. Thus, if a member state only implemented the first limb, 

confiscation will not be possible in circumstances where the conditions under the 

other two limbs are fulfilled. Moreover, extended confiscation was only required for a 

list of serious offences and only when these were committed within the framework of 

a criminal organisation. 
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Council Framework Decision 2006/783/JHA 

Framework Decision 2006/783/JHA
101

 was very much a replica of FD 2003/577/JHA 

as regards confiscation orders. Council Framework Decision 2009/299/JHA
102

 

amended it to enable the principle of MR to operate in cases where the proceedings 

have been carried out in absentia, provided a number of procedural safeguards have 

been complied with.  

 Council Framework Decision 2007/845/JHA 

Council Framework Decision 2007/845/JHA 
103

 is the more operational intervention 

of the EU. It requires member states to set up or designate at least one Asset Recovery 

Office for the purposes of the facilitation of the tracing and identification of proceeds 

of crime and other crime related property, which may become the object of a freezing, 

seizure or confiscation order whether as part of criminal or civil proceedings. It leaves 

member states free to decide the status or character of the relevant office, which can 

thus form part of an administrative, law enforcement or a judicial authority. States 

shall ensure the cooperation between different AROs through the exchange of best 

practices and/or information. Formal requests for information shall be governed by 

the regime laid out in Framework Decision 2006/960/JHA
104

 and subject to the 

national laws on data protection of the receiving state.
105

  The whole regime is 

without prejudice to existing instruments on mutual legal assistance (MLA) and 

MR.
106

 

Directive 2014/42/EU  

Directive 2014/42/EU,
107

 which entered into force in April 2014 and is due to be 

implemented by October 2016,
108

 is the outcome of a long process of reconsideration 

of the EU’s pre-existing legal framework on asset recovery. In many ways, the final 

version falls well short of some of the recommendation or indeed the Commission’s 

original proposal, although it brings a number of notable changes in this area.  
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The new Directive first consolidates some of the existing rules. It requires 

ordinary and value confiscation
109

 for a number of serious offences listed in Article 3, 

such as corruption and organised crime, including where the conviction results from 

proceedings in absentia. It clarifies that indirect proceeds include proceeds obtained 

by reinvestment – a question that was left open by FD 2005/2012/JHA. It also unifies 

the regime for extended confiscation, which is now required for all situations where a 

court is satisfied that the property in question “is derived from criminal conduct”
110

 on 

the basis of the circumstances of the case, such as when there exist discrepancies 

between the person’s income and the total value of their asset. However, although 

extended confiscation is no longer limited to offences committed in the framework of 

a criminal organisation, the regime only applies to crimes that are liable to give rise to 

economic benefit, thus maintaining a focus on organised crime. Moreover, this regime 

remains singled out in terms of its scope of application: whilst it is available 

unconditionally for a number of cases described in Article 5 of the new Directive,
111

 it 

only applies to the offences listed in Article 3 if they carry a custodial sentence of a 

maximum of at least four years.  

In addition, the new Directive brings a number of novelties in this field, even 

though it is a rather watered-down version when compared to the original proposal 

put forward by the European Commission. First, it expands the scope of asset 

confiscation powers.  It introduces a limited form of criminal NCB confiscation
112

 

where a conviction was not possible because the accused is ill or has absconded. 

However, this new regime does not cover other grounds such as immunity and the 

proceedings must have already been initiated and led to a criminal conviction if the 

suspected or accused person had been able to stand trial, a feature that distinguishes it 

starkly from civil NCB regimes. Like extended confiscation, moreover, the EU’s 

NCB confiscation is limited to offences that are liable to result in economic benefit.  

The new Directive also for the first time explicitly requires third party 

confiscation
113

 when they “knew or ought to have known that the purpose of the 

transfer of acquisition was to avoid confiscation.” This must be established by 

“concrete facts and circumstances”, such as when the relevant property was obtained 

“free of charge or in exchange for an amount significantly lower than the market 

value” (Art. 6). The term “third party” is sufficiently broad to include relatives but the 
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Directive specifically excludes bona fide persons,
114

 whose rights remain unaffected. 

The preamble also states that the regime should extend to legal persons.
115

 But it is 

not clear how the requirement of knowledge will, in those cases, be satisfied and 

hence whether this falls within the mandatory scenarios in relation to which member 

states must introduce relevant measures.  

The second set of novelties relate to the stages of the asset recovery process 

that are being regulated at EU level. As the discussion thus far shows, the pre-Lisbon 

instruments focused primarily on the confiscation stage, with the exception of Council 

Decision 2007/845/JHA, but there were no attempts to regulate the preservation or 

enforcement stages of the recovery process. This is partly remedied by the new 

Directive. As regards the preservation stage, the Directive requires the adoption of 

measures enabling the freezing of assets and covering both prohibitions on use and 

the temporary seizure of property, as well as measures aimed at ensuring the 

management of frozen property. Freezing orders can be issued by any “competent 

authority” in all cases where the property might be liable to subsequent confiscation, 

including from third parties, and shall include urgent action, presumably by law 

enforcement bodies in the absence of a court mandate. Such orders must remain in 

force for as long as necessary but the property must be immediately returned if no 

confiscation order is adopted.
116

 Management measures, on the other hand, are left at 

the discretion of member states, although these should at least include the possibility 

to sale or transfer the property. As regards the enforcement stage, the new Directive 

includes an express obligation for member states to ensure the execution of 

confiscation orders and to enable the detection and tracing of property even after the 

conviction or the criminal NBC proceedings.
117

 This latter addition is probably a 

result of the fact that in many member states, the possibility to confiscate criminal 

assets ends when the proceedings are finalised, which not only encourages criminals 

to provisionally conceal their assets but also tends to rush the financial investigation. 

However, in line with the multi-layered nature of the EU’s system of governance, 

which leaves the implementation and enforcement of EU law to national authorities, 

the relevant provision does not otherwise prescribe how or by whom such 

enforcement should take place.   

Finally, the new Directive introduces a number of procedural safeguards in this 

field, beyond the requirement to interpret and apply relevant EU law in line with 

fundamental rights, including the EU Charter of Fundamental Rights (CFR). Thus, 

unless freezing and confiscation orders should, together with the reasons for their 

adoption, be communicated to the affected person as soon as possible after their 

execution
118

 and be open to challenge before a court.
119

The only express exception to 
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these procedural obligations is if communication of the freezing order would 

jeopardise the conduct of the investigation, in which a secret ex parte application to 

the court could presumably be made. Moreover, member states shall ensure that third 

parties are entitled to claim ownership or other property rights and that victims can 

seek compensation for their claims. As regards compensation claims by victims, 

however, it is not clear whether this is a free-standing obligation of whether it is 

contingent upon such a claim being already available at domestic level.  

Directive 2014/41/EU on the European Investigation Order  

The new asset confiscation Directive leaves the FDs on MR unaffected. However, the 

FD on the MR of freezing orders will be absorbed into Directive 2014/41/EU 
120

 on 

the European Investigation Order (EIO). The EIO extends the MR principle to almost 

all investigation measures involving the transfer of evidence. The original proposal 

purported to abolish the dual criminality, territoriality and non bis in idem principles, 

but these were re-introduced into the final version. Criticism over the principle of 

mutual trust and a set of adverse judgments by the ECtHR
121

 – and subsequently the 

CJEU
122

 – over its practical operation in the context of the European common asylum 

system also led to a provision allowing states for the first time to refuse execution 

where there are substantial grounds to believe that this would be incompatible with 

fundamental rights.    

Applicable Reports and Strategies  

StAR Initiative of the United Nations (UN) and the United Nations Office on Drugs 

and Crime (UNODC), “Barriers to Asset Recovery: An Analysis of the Key Barriers 

and Recommendations for Action” 

The Barriers to Asset Recovery study
123

 published in 2011 recommends eight 

strategic actions and other recommendations for policy makers, legislators and 

practitioners. They include the implementation of new policies and operational 

procedures to foster trust and mentor other jurisdictions, legislative reforms to 

facilitate freezing and confiscation of stolen assets, and better application of existing 

anti-money laundering measures. Among the recommendations, the report defines as 

a priority to “allow for direct and indirect enforcement of foreign non-conviction 

based asset confiscation orders” (Recommendation 3, p. 7)   
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The Financial Action Task Force (FATF) Best Practices on Confiscation 

(Recommendations 4 and 38) and a Framework for Ongoing Work on Asset Recovery 

The FAFT paper sets out international best practices to assist countries in their 

implementation of Recommendations 4 and 38, and to address impediments to 

effective confiscation and asset recovery in the international context. A core element 

of Recommendation 4 is that there should be measures in place to identify, trace and 

evaluate property which is subject to confiscation. Likewise, Recommendation 38 

requires that there be authority to take expeditious action in response to requests by 

foreign countries to identify property which may be subject to confiscation. 

Recommendation 38 requires countries to have authority to take expeditious action in 

response to requests by foreign countries, and arrangements for co-ordinating 

freezing, seizure and confiscation proceedings, which should include the sharing of 

confiscated assets, particularly when confiscation is directly or indirectly a result of 

co-ordinated law enforcement actions. Countries are also required to consider 

establishing an asset forfeiture fund into which all or a portion of confiscated property 

will be deposited for law enforcement, health, education, or other appropriate 

purposes. Recommendation 38 requires countries to have authority to take expeditious 

action in response to requests by countries to identify, freeze and seize property 

laundered, proceeds from money laundering or predicate offences, instrumentalities 

used or intended for use in the commission of these offences, or property of 

corresponding value. Recommendation 4 states that countries should consider 

adopting measures that allow laundered property, proceeds or instrumentalities to be 

confiscated without requiring a criminal conviction (non-conviction based 

confiscation) to the extent that such a requirement is consistent with the principles of 

their domestic law. To ensure that foreign confiscation orders are recognised and 

enforced in the widest range of circumstances, Recommendation 38 requires countries 

to have the authority to be able to respond to requests made on the basis of non-

conviction based confiscation proceedings and related provisional measures, unless 

this is inconsistent with fundamental principles of their domestic law. Non-conviction 

based confiscation may be implemented in the context of criminal laws and 

proceedings, or through a separate system or law outside criminal proceedings. 

4.2. Description of legal mapping results 

Table 1 (see Appendix) summarises all the confiscation regimes applied in EU MS 

and their characteristics. In particular, the table provides information about the 

relevant MS laws, type of regime (whether ordinary, extended, NCB); date of 

introduction/amendment; trigger event (whether certain types of crime, minimum 

value, etc.); extent (whether proceeds of other crimes recoverable); definition of 

proceeds (direct or indirect; gross or net); value confiscation; standard of proof (for 

the question of whether assets are proceeds); burden of proof (whether reversed or 

shared); procedure (including timing); and third-party confiscation (RAND, 2012). 

The table shows that regulations applied in the member states to govern criminal 
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confiscation differ significantly. These differences between legal regulations arise 

from different concepts of and views on confiscation.  

Most member states consider confiscation a sentence, penalty or other 

sanction imposed on someone who has committed an offence. In fact, the standard 

conviction-based regime remains the principal model across EU MS.  In many cases 

where confiscation is considered a punitive (i.e. a part of the sentence) measure, 

confiscation – with some exceptions (Greece) – still applies to indirect proceeds. The 

standard conviction-based regime model also often implies confiscation applies to all 

crimes (rather than only serious forms of crime or crimes that are explicitly profit-

driven) with only a couple of countries imposing a threshold as that requiring that the 

crime be punishable by at least one year imprisonment (Malta) and that it is 

mandatory (Belgium, Bulgaria, Czech Republic, Ireland, Spain, France, Romania, 

Luxembourg – for crimes punishable by more than 5 years).  

However, other confiscation regimes have gained more attention in the last 5 

years. Extended confiscation regimes are now applied in most of MS, though they 

vary significantly. There are still some countries where this regime is not provided or 

its application is really limited, such as in the case of Luxembourg and Poland. 

Moreover, based on our legal mapping, we found that both criminal and civil NCB 

regimes exist in different EU MS. In the case of criminal NCB, the legal regulations 

applied in certain member states allow for the criminal confiscation of property 

without a conviction, when, for instance, the person has died or absconded. This is the 

case in Austria, Belgium, Cyprus, Czech Republic, Denmark (when the person is 

deceased), Germany, Estonia, Greece, Spain, Italy, Luxembourg and Hungary. In 

Finland, for instance, NCB applies in the absence of conviction when the conduct can 

be proven to the criminal standard.  Moreover, some MS do not confiscate proceeds 

of crime by way of criminal proceedings, but through civil regimes. In this case, 

confiscation of property is considered as an ancillary measure and not a sentence. 

Only a few member states, i.e. Bulgaria, Greece, Ireland, Italy, Slovenia, the Slovak 

Republic and the UK, have implemented civil confiscation systems in which the 

confiscation is commenced by a state against the property (in rem) and therefore 

cannot be considered as a penalty. Estonia uses a variation of this model.  

However, important differences exist even within the group of countries 

applying NCB confiscations, depending either on the trigger events leading to a non-

conviction confiscation or on the nature of the intervention (preventive vs 

sanctioning). The range of serious crimes covered by these countries varies greatly. In 

some countries, like Italy, NCB regime is mainly related to crimes committed under 

the umbrella of a mafia-type criminal organisation, even though more recently it has 

been adopted for repeated forms of corruption and tax frauds. The burden of proof 

may change in NCB proceedings and the person concerned is required to demonstrate 

that the property was obtained lawfully. Poland, in principle, did not allow for the 

confiscation of property without a criminal conviction. However, pursuant to Section 
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412 of the Polish Civil Code, the title to any property obtained through unlawful 

conduct can be withdrawn.  

Mention must also be made of standards of proof. Reversal of the burden of 

proof is also envisaged by most countries. However, in many cases, it does not apply 

to all the types of regime in force in the same country, especially when also extended 

or non-conviction based regimes are adopted. The baseline table (Table 1 in 

Appendix) describes these as ‘high’ (i.e. beyond reasonable doubt), ‘medium’ or 

‘low’ (balance of probabilities), but even the definition of reversal of the burden of 

proof will differ across member states in ways which it is difficult to capture in the 

absence of careful study. Also in the case of confiscation from third parties, this legal 

tool may be in play for certain regimes but not others (see Table 1 in Appendix).  

Tables 2 and 3 in Appendix summarise the existing legal tools in each EU MS 

for the mutual recognition of confiscation and freezing orders. Two alternative 

approaches are still available – traditional mutual legal assistance (MLA) and the EU 

legal framework for MR. However, there are still some member states that have failed 

to transpose the terms ‘freezing’ and ‘confiscation’, which are autonomous concepts 

of EU law, instead legislating with reference to domestic concepts (Poland). Several 

MS have limited the scope of MR by making grounds of refusal mandatory rather 

than optional (see Table 2 and 3 in Appendix). 

4.3. Discussion of mapping results 

4.3.1 Comparing 2010 with 2015, what have we learned, what are the main trajectories 

There have been a number of positive developments since 2010. First, some member 

states have taken action to fulfill their EU law obligations (see Table 4 below in this 

section). In 2010, seven states were yet to implement FD 2006/783 on the mutual 

recognition of confiscation, whereas there were only two, Ireland and Luxembourg, at 

the time of writing, with both countries having already taken steps to do so. Similarly, 

five MS had failed to take steps to implement FD 2005/214 JHA in 2010, while the  

number of states has been reduced to two (possibly three – data is lacking for Greece), 

the UK and Italy, although the latter would seem about to introduce relevant 

legislation. A similar pattern is observable as regards the transposition of FD 

2003/577, though the latter two instruments are being replaced by the new Directives, 

at least for those countries that have opted in to the new instruments.  

Second, the adoption of the two new Directives is likely to have some positive 

impact in this field (see Tables 2 and 3 in Appendix). From a substantive perspective, 

the relevant rules are more comprehensive and far-reaching than what was previously 

the case. From a procedural perspective, the Directives will be subject to the 

jurisdiction of the Court of Justice of the European Union (CJEU). The CJEU  can 

guarantee greater uniformity in the interpretation of the relevant EU rules and also 

ensure that national legislation is compatible with these, as well as with EU 

fundamental rights. In addition to individuals being able to bring proceedings before 
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national courts, which could refer the matter to the Court of Justice of the EU, the 

Commission will also have the power to bring enforcement proceedings against states 

that have not properly implemented the Directives (or indeed, as of January 2015, the 

old Framework Decisions). As such, to the extent that some deficiencies are 

connected to the lack of proper transposition of the relevant instruments, the situation 

is likely to improve.  

Third, there have been significant changes in some countries, either through 

the adoption of new non-conviction based regimes or an extended criminalisation of 

conducts. In France, confiscation of assets has been extended to legal persons 

convicted for money laundering (art. 131-21 CC). The French policy-makers have 

thus filled a legislative gap, in which confiscation was not recognised for money 

laundering in the case of legal persons. Confiscation may cover all or part of the 

assets of the convicted person, irrespective of the origin of the good, even in the 

absence of any connection with the offence. In addition, the legislator takes advantage 

of the law of December 6, 2013 to clarify the concept of value confiscation under 

Article 131-21 paragraph 9: "Value confiscation can be executed on any property, [of 

whatever] nature belonging to the convicted person or, subject to the rights of the 

owner in good faith, which he has freely available. "  

In Belgium, which has a comprehensive legislative framework for seizure and 

confiscation, the legal instruments and institutions have mainly remained unchanged 

since the last five years. However, Belgium strengthened its capacity to trace assets 

by passing, on 11 February 2014, a Law on various measures aimed at improving the 

recovery of assets (I and II) (entry into force on 18 April 2014, inserting Art. 464/1 to 

464/41 CCP). This law improves the effectiveness of confiscation ordered by courts 

by creating an enforcement investigation in criminal cases (enquête criminelle 

d’exécution). The latter refers to a set of actions aimed at identifying, tracing and 

seizing assets where a conviction requiring the payment of a fine, a special 

confiscation, or payment of legal fees is to be enforced. Proceedings are organised at 

the direction of a specialist judge from the public prosecutor’s office, by the Central 

Office for Seizure and Confiscation (OCSC), or with its support. The competent 

authority has extensive means of investigation for tracing assets so that asset-related 

sentences, particularly confiscation, can be enforced. The 2014 Law also introduces a 

new value-based and extended regime for provisional seizure. Third, the law extends 

the statute of limitation for confiscation up to 10 years (it was 5 years in the previous 

regime). Finally, until February 2014, the OCSC’s work consisted of asset 

management. Since the Law of 11 February 2014 was passed, particular emphasis has 

been placed on the recovery of assets with the particular aim of stepping up the search 

for assets that can be confiscated.  

Austria undertook a number of steps towards strengthening its confiscation 

regime. The Criminal Code (Strafgesetzbuch, StGB) was amended with changes that 

entered into force on 1 January 2011. The new provision on confiscation (Art. 19a 

StGB Konfiskation) provides additional possibilities for confiscating instrumentalities 
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and proceeds of crime. In particular, new provisions on the confiscation of proceeds 

(Art. 20 – 20c StGB Verfall) intend to facilitate their implementation by providing for 

the confiscation of gross profits rather than net profits as previously foreseen by 

Austrian Law. Accordingly, confiscation is extended to benefits resulting from 

proceeds (e.g. interest rates), assets replacing the original proceeds and their 

equivalent value. Art. 20b StGB provides for extended confiscation without a link to a 

specific offence under the rebuttable legal presumption that the assets derive from the 

commission of an offence. Article 19a applies to tangible “objects”, while Articles 

20-20c apply to “assets” meaning any tangible or intangible object with a monetary 

value. Moreover, Article 19a relates to objects which came into existence in the 

context of committing the criminal act, whereas Article 20 relates to pre-existing 

objects. 

Since 2010, Spain is certainly among the countries that adopted the most 

comprehensive legal reforms in this area. The regulation of confiscation has been 

revised with a view to providing legal instruments that are more effective in the 

recovery of assets deriving from criminal activity and in their economic management. 

In particular, the rules governing extended confiscation were extended to illegal 

activities that are not covered in other MS –  such as corruption in urban planning or 

foreign bribery – and which can yield significant economic benefits. New article 127 

bis penal code establishes a long list of offenses as one of the grounds for the 

application of extended confiscation. The regime for extended confiscation was first 

introduced by Organic Law 5/2010 for cases of terrorism and other crimes committed 

by groups or criminal organisations. It now also covers cases where criminal proceeds 

and assets are the result of a sustained criminal activity, such as abetting laundering, 

human trafficking, prostitution, exploitation and abuse, counterfeiting, corruption in 

the private sector, cyber crime, bribery and embezzlement in cases of recidivism. The 

same article (Article 127) also introduced a reversed burden of proof with a list of 

founded indications on the illicit origin of the seized property – such as the 

disproportion between personal income and owned properties and assets, as well as 

the concealment of assets through the use of legal persons or entities or tax havens. 

This implies that the burden is on the offender to prove that such goods have a licit 

origin. However, the most innovative intervention is the introduction of article 127 ter 

PC that regulates confiscation without trial for cases where the defendant has not been 

convicted, was exempt from criminal liability, was in contempt, or was suffering from 

a chronic illness that prevented prosecution. Confiscation without trial is also 

provided for in cases where criminal liability is extinguished. This new non-

conviction based regime provides that in all those cases where the confiscation of 

assets of crime proceeds is not possible, whether totally or partially, the Judge or 

Court can, through the estimation and evaluation of the activity carried out, set the 

amount up to which the confiscation of goods shall be authorised. The Spanish legal 

framework already envisages the confiscation of third parties, but the 2014 reform 

introduced some technical improvements aimed at increasing efficiency in the 

application of this regime. Value-based confiscation was also extended for third 
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parties, when the confiscation is not possible in whole or in part due to different 

circumstances, such as where asset were destroyed or could not be found.  

In Romania, extended confiscation was introduced in Romanian Criminal Law 

in 2012 via modification and completion of the New Criminal Romanian Code and 

through a special law regarding the Criminal Code. Apart from the extended 

confiscation, applicable after 17 April 2012, the national legislation has provisions on 

special confiscation, but the process encountered difficulties, as the possessed goods 

are often registered in a third party’s name. A verdict can include extended 

confiscation if the offender is convicted for a minimum five years in prison, if the 

value of the possessions surpasses their legal income, and if the court is certain that 

the respective goods come from severe crimes. According to the law adopted in 2012, 

the prosecutor has to provide evidence that the offender was involved in serious 

crimes, like organized crime. This type of punishment applies only in the case of 

serious crimes, and exclusively to a convicted person, not to contravene the right of 

property, as defined by the Romanian Constitution. 
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Table 4  Implementation of EU legal framework on mutual recognition 

EU 

MS 
2003/577/JHA 

 

 

2005/212/JHA 

 

2006/783/JHA 

 

AT  2 Aug 2005  
 

 1 Jul 2007 

BE  17 Sep 2006  
 

 14 Apr 2012 

BG  25 Jul 2006  
 

 27 Feb 2010 

CY  25 Jun 2010  
 

 25 Jun 2010 

CZ  1 Jul 2006  
 

 1 Jan 2009 

DE  30 Jun 2008  
 

 22 Oct 2009 

DK  22 Dec 2004  
 

 1 Jan 2005 

EE  19 Jun 2008  
 

 1 Jan 2015 

ES  7 Jun 2006  23 Dec 2010  11 Mar 2010 

FI  2 Aug 2005  
 

 24 Nov 2008 

FR  4 Jul 2005  
 

 9 Jul 2010 

EL In progress 
 

In progress 
 

 
 

HR  1 Jul 2013  15 Dec 2013  1 Jul 2013 

HU  5 Nov 2005  
 

 8 Jan 2009 

IE  1 Sep 2008  
 

In progress  

IT In progress 29 Jul 2015 In progress 29 Jul 2015  6 Aug 2015 

LT  21 Jul 2007  
 

 21 Mar 2013 

LU In progress 
 

In progress 
 

In progress  

LV  1 Jan 2008  
 

 14 Jul 2009 

MT  7 Dec 2007  
 

 22 Oct 2010 

NL  1 Aug 2005  
 

 1 Jun 2009 

PL  2 Aug 2005  5 Feb 2009  5 Feb 2009 

PT  5 Jun 2009  
 

 31 Aug 2009 

RO  13 Nov 2008  
 

 13 Nov 2008 

SE  1 Jul 2005  1 Jul 2008  1 Jul 2011 

SI  25 Nov 2007  
 

 25 Oct 2007 

SK  1 Jan 2006  
 

 
 

UK  
 

 
 

 2 Dec 2014 
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4.3.2 What are the main deficiencies remaining in the EU framework and in domestic 

transposition 

EU level 

Deficiencies remain. At the EU level, a number of deficiencies can be identified. 

They range from the deficiencies in the instruments themselves to more systemic 

issues pertaining to the EU’s powers, as well as to its approach to asset recovery.  

First, with the exception perhaps of extended confiscation, the EU rules on asset 

confiscation are still relatively modest and crucially, they do not attempt to regulate 

the areas which are most controversial. To reiterate, there are no provisions on civil 

forfeiture and the circumstances under which NCB-based confiscation is allowed, are 

rather limited. In particular, the regime does not envisage confiscation, for instances 

of immunity (which may be at play where say public officials are involved in 

corruption), or in cases of death or lack of sufficient evidence. Moreover, the EU 

regime only applies to very serious offences, though this limitation results from the 

nature of its competences under Articles 82 and 83 TFEU. Indeed, the EU only has 

the power to adopt minimum rules on the definition of criminal offences and 

sanctions in a number of limited areas.  

Second, the EU recent efforts have focused on setting minimum rules for the 

definition of freezing and confiscation laws, neglecting the difficulties that arise in the 

recognition and enforcement in cross-border cases. To the extent that a harmonisation 

of relevant laws is likely to facilitate the cooperation between judicial authorities in 

different MS, it may of course have a positive impact on cross-border cases too, but 

many of the deficiencies at this level remain unaddressed. In particular, difficulties 

usually arise in cases involving NCB confiscation orders, or orders which have not 

been adopted as part of criminal proceedings, but are issued instead as part of parallel 

civil law proceedings.
124

 As regards cases involving NCB confiscation orders, the 

matter remains unregulated at EU level and at least 15 member states preclude the 

recognition of such orders. Moreover, in both cases, confiscation orders adopted as 

part of civil law proceedings cannot be recognised under the traditional MR 

instruments. Instead, their recognition and enforcement is subject to the Brussels I 

regulation and hence the more cumbersome exequatur procedure, under which more 

stringent conditions apply to the recognition and enforcement of judicial decisions 

from other MS.  

Finally, two member states – Denmark and the UK – have not ‘opted-in’ to the 

new Directive and two – this time Denmark and Ireland – have stayed out of the 

European Investigation Order. As such, freezing and confiscation laws will continue 

to vary across member states even in areas that have been the subject of 
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harmonisation and different instruments will apply to the relationship between 

different pairs of member states. Whilst these ‘two-speed Europe’ like arrangements 

may not necessarily be problematic from a purely internal perspective, as democratic 

and subsidiarity concerns justify a degree of differentiation between national laws, the 

result is that the EU regime will consist of an increasingly patchy network of sub-

regimes.  

To the extent that deficiencies exist at the EU level, these are of course replicated 

– often exacerbated – at the domestic level. On the coordination issue, for example, in 

Poland, two areas which seem problematic, are extended confiscation and non-

conviction based confiscation. As regards extended confiscation, there is a significant 

difference between the Criminal Code, which allows it only in limited circumstances, 

albeit compatibly with the terms of Article 5.1 of Directive 2014/42/EU, and the Code 

of Criminal Procedure, which foresees extended confiscation in case of a recognition 

and enforcement of a confiscation order issued by another member state, in 

accordance with Article 3.2 of FD 2005/212/JHA. It is not clear whether any 

harmonisation is foreseen by the Polish legislator, in the light of the wording of 

Article 14 of Directive 2014/42/EU. 

Domestic level 

In terms of deficiencies of domestic laws, we can distinguish between deficiencies 

that result from the lack or poor transposition of the relevant EU rules (and other 

international instruments) and those that arise outside the scope of these rules or that 

pertain to broader systemic issues about a state’s approach to asset confiscation. As 

regards the extent and quality of transposition, it should however be remembered that 

MS have until October 2016 to implement the new Directive. As such, it is expected 

that a number of developments will take place in this area in the next year. At the 

same time, it is helpful to identify some of the outstanding areas of intervention in 

terms of the compatibility of member states’ laws with EU law,  

Transposition 

The general picture is that several states still fall short of properly transposing their 

EU law obligations into domestic law. The kind of the discrepancies that arise 

between national and EU law differ greatly between MS, which makes it difficult to 

draw general conclusions about the sort of issues that create transposition problems 

and how best to address them.   

First, one state, Greece, still does not seem to provide a basis for recovering 

indirect proceeds other than for cases of money laundering. Second, in some states 

(e.g. Belgium, Czech Republic, Greece, Latvia, Lithuania) value confiscation still 

seems to be regarded as a residual tool, available only when the confiscation of 

objects is impossible. By contrast, the new EU Directive clearly views value 

confiscation as an equal alternative to the confiscation of the physical or non-physical 

proceeds of crime. Moreover, in some instances, like Italy, it would seem that value 
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confiscation is only available for the most serious crimes, such as bribery, corruption 

and organized criminal activities. Third, despite FD 2005/212 having already required 

states to introduce extended confiscation regimes in cases of organised crime, such a 

regime is still lacking in a number of states. Other states have narrowed the scope of 

application of the regime to a limited number of offences or they have inserted 

additional requirements into their legislation, such as a particular monetary value. At 

the same time, a monetary value threshold would not seem incompatible with the 

extended confiscation regime provided for in the new Directive, as this Directive only 

applies in cases where the listed offences are liable to yield a profit, without EU law 

however specifying any particular amount.  

Fourthly, many states (see Table 1 in Appendix) do not enable confiscation 

lacking a criminal conviction, even in the limited situations envisaged in the 

Directive. To give but one example, under Belgian law,
125

 confiscation is still an 

additional penalty (peine accessoire) that is linked to a criminal conviction and hence 

cannot be envisaged if the defendant is not convicted.  

In addition, a number of states still lack a comprehensive third party 

confiscation regime. Thus, for example, Italy, Romania, Slovakia and Luxembourg 

seem to be lacking such a regime (although the latter pursues such cases through 

money laundering proceedings); Greece only seems to have it in place for cases of 

money laundering; Belgium only allows the confiscation of indirect proceeds for mala 

fide third parties in cases of money laundering; and some states limit the kind of 

parties from which confiscation can be sought. 

 While EU law now requires states to allow for the tracing and confiscation of 

property even after a criminal conviction has been obtained, in a number of states 

(e.g.  Denmark, Czech Republic, Germany, Spain, Portugal, Slovenia) the opportunity 

to seek confiscation ends with the judgment, whilst others impose various time limits 

(Italy, UK, Bulgaria).  In countries where confiscation is both applied as a penalty and 

can form the basis of separate (sometimes civil) proceedings, the penalty is  often 

imposed after the conviction has been obtained (Greece, Estonia).  

Other Issues 

Deficiencies are not always connected to the transposition of the legal rules. First, 

many countries experience institutional problems, including in relation to  

communication between different national authorities.  For example, according to the 

FAFT monitoring report about Belgium, the OCSC (Central Office for Seizure and 

Confiscation) plays only a “limited role in managing assets because it is not 

systematically consulted or informed by the domestic authorities, though its 

involvement is increasing over time, as explained above. The OCSC, which intends to 

become a centre of expertise in seizure and confiscation and to play a technical 
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assistance role, has only a partial picture of seizures and confiscations and their 

outcomes, considerably weakening its role and competencies. In principle, the OCSC 

should be notified of every seizure of EUR 2 500 or more. However, the Belgian 

authorities say that there are sometimes delays in recording these seizures (by the 

police or investigating judges, for example), which means that the OCSC database is 

not up-to-date”.
126

 Likewise Romania faces significant issues of communication 

between different bodies, most notably the judiciary and financial authorities, 

although it is hoped that the forthcoming creation of an ARO will improve the 

situation.  

Second, mirroring the situation at EU level, most of the changes have focused 

on the rules on confiscation, neglecting questions pertaining to the recognition and 

enforcement of confiscation order in cross-border cases.  

Thirdly, in a number of states, such as Poland and Greece, there are questions 

about whether non-conviction based confiscation, including in the limited 

circumstances and in the limited sense envisaged by Article 4(2) of the new Directive, 

is compatible with the Constitution. Adequate procedural guarantees could resolve 

this issue (shifting the basis from the presumption of defendant’s conviction to the 

presumption of proceeds’ criminal origin). Still the implementation of the Directive 

raises the possibility of normative clashes between the EU rules and domestic 

constitutional requirements.  

Fourthly, in a number of states, there remain many instances beyond the 

scenarios envisaged in the Directive where confiscation is not possible because a 

conviction is lacking. Thus, the FAFT report for Belgium revealed that many of the 

proceedings for money-laundering did not end up in a conviction for criminal policy 

reasons, because of the length of the proceedings (dispersal or deterioration of the 

evidence) or because the statute of limitations had been exceeded. As a result, the 

report concluded, “a large number of potential confiscations cannot be completed. 

The deficiencies in the criminal justice response, therefore, have direct and important 

consequences as regards confiscation”. 
127

  

Conclusions 

This preliminary analysis of the current legal frameworks at EU and MS level, as well 

as of the practices applied by the MS in regard to mutual recognition of foreign 

orders, shows that critical differences still exist among MS legal frameworks, and 

relevant deficiencies remain in the EU instruments as well. Therefore, the partial 

transposition of EU instruments by MS on the one side and  the lack of EU regulation 

in those areas that are most controversial (such as NCB based confiscation or civil 
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Fourth Round Mutual Evaluation Report, FATF, p. 67. 
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forfeiture, or broader criminalization of conducts) on the other side, still hamper 

substantively the full and effective application of the principle of mutual recognition 

in the EU. They limit the role of judicial and investigative authorities in combating 

serious crimes and corruption by depriving criminals of the financial benefit they 

obtain from criminal conduct. 

However, the results presented in this study will be further refined in the second 

step of this research, when data and information about the institutional framework of 

MS confiscation policy such as the administrative capacities conducive to the 

implementation of legal norms, will be collected. Therefore, a more comprehensive 

and complete presentation of the findings of the legal mapping, will be provided in 

the policy paper on proceeds of corruption that will be delivered in 2016 with the 

D10.5 deliverable of WP 10. 
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Table 1 Confiscation regimes in EU Member states 

 

MS 

Regime Scope Proof Procedure 3rd parties 

Relevant law Date introduced 

Type Trigger event Extent 
Definition of 

proceeds 

Value 

confiscation 

Standard of proof 

re: assets/value 

liable to 

confiscation 

Burden of proof 
Freezing/ 

seizure in support 

Confiscation 

proceedings/ 

request 

Discretion of court Timing 
Liable to confiscation 

if lack bona fides? 

Liable to 

confiscation if 

purchased for 

less than 

market value? 

Rules for special 

classes of 3rd 

parties? 

O = ordinary; 

Ext = extended; 

NCB = non-

conviction based 

regime; 

ncb(d,a,l,i) = no 

conviction required 

if: (d)ead, 

(a)bsconded, (l)ack 

of criminal 

responsibility, 

(i)mmunity 

type of crime, other 

prerequisites 

i.e. What proceeds 

are recoverable: 

(C)rime for which 

conviction obtained; 

(S)imilar crimes, even 

if no conviction; 

(A)ny crimes, even if 

no conviction 

(I)ndirect, or only 

(D)irect; 

(G)ross or only (N)et 

Value based 

system (Y); In 

certain 

circumstances 

(Y/specify); Never 

(N) 

(H)igh = ~99%, e.g. 

beyond reasonable 

doubt 

(M)edium = ~75% 

(L)ow = ~51%, e.g. 

Balance of 

probabilities 

(N)ot reversed; 

(R)eversed; 

(S)atisfied by evidence 

of unexplained assets 

regime 

# 

list any 

limitations e.g. 

If cannot 

freeze/seize 

value or for 

3rd parties 

(O)ptional 

(M)andatory 

(H)igh 

(M)edium 

(L)ow 

What is the 

latest date that 

confiscation 

proceedings 

can be 

brought?  Can 

further 

proceedings be 

brought if more 

assets are 

found? 

(Y) = 3rd party 

confiscation; 

(N) = need to charge 

3rd party, e.g. with 

ML 

(Y)/state rules 

or exceptions; 

(N)ot if bona 

fide 

N or Y/specify e.g. 

spouse, heirs, other 

family, companies, 

etc. 

EU 

FD 2005/212(still 

applicable for UK 

and Denmark) 

feb-05 O Offences punishable by > 

1 year  

C I Y (but only it is 

object not 

possible) 

          

Directive 2014/42 

(except for countries 

that haven't opted 

in)  

apr-14 O List of serious offences 

(art 3), including if 

proceedings in absentea  

C I (including 

reinvestments)  

Y  national law  national law  Y  national law  national law must be 

possible after 

convinction  

Y including VC Y (but optional 

- listed as 

evidence that 

person male 

fide) 

N 

Directive 2014/42 

(except for countries 

that haven't opted 

in)  

apr-14 ncb 

idem + illness or 

absconding + 

proceedings started + 

economic benefit 

C I  
(likely Y if art 4 

read as a whole) 

criminal standard 

(could have led to 

criminal 

convinction)  

  Y         Idem     

FD 2005/212(still 

applicable for UK 

and Denmark) 

feb-05 Ext 

list offences  + 

committed in framework 

of criminal organisation  

                          

Directive 2014/42 

(except for countries 

that haven't opted 

in)  

apr-14 Ext 
list of offences (art5) + 

economic benefit  

A - assets belonging to 

the person 
  

Not mentioned in 

Art 5 

M - court satisfied 

that property 

derived from 

criminal offence  

  Y         

N [ not explicitly 

excluded but art.6 

says applies only to 

proceeds].  
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BE 

CC- Art. 42  

CC of 1867 

modified by the 

law of 17/07/1999 

O 

Crimes, misdemeanours , 

minor offences if 

provided for my law 

C I 

Y/indirect 

proceeds if 

cannot be found 

in property of the 

accused (in 

practice though, 

unless direct 

proceeds are fled 

abroad) 

H - serious and 

concrete evidence 

that assets derive 

from an offence  

      M 

(L) discretion only 

regarding material 

benefits,substitute 

assets, profits.  

  

Yes for Direct 

proceeds but N for 

the rest (including 

when the person is 

dead before 

confiscation was 

ordered - you can 

initate ML 

proceedings against 

the persons who 

received the assets)  

Yes for direct 

proceeds  

Yes for direct 

proceeds  

CC - Art 43 quarter 

(not used a single 

time, too 

complicated, and 

the same result can 

be achieved by the 

broad definition of 

ML) 

19/12/2002, 

amended by 2014 

Law (art. 48-50) 

Ext on the basis of 

discrepancy between 

his normal assets 

and his actual assets 

up to 10 years back, 

regardless of the 

length of the 

sentence imposed by 

a court (before it 

was max 5 years).  

List of serious criminal 

offences(drug trafficking; 

breaches of International 

humanitarian law, 

corruption, human 

trafficking and traffic in 

hormones);offences 

committed within the 

framework of a criminal 

organisation; serious tax 

offences 

S (including all assets 

put to the use of 

criminal 

organisations) 

I 

Y/ when there are 

"strong and 

concrete" 

evidence (2014 

Law , art. 48-50) 

M - Have to 

convince the judge 

that discrepancy is 

due to criminal 

activity which has to 

be supported by 

serious and 

concrete evidence  

S     O M   N     

CC art 505 
Amended in 

10/05/2007 
Ext  

ML (autonomous - no 

need to link it to a 

particular offence) 

C I Y L       M L   Y 

Y - obligatory 

confiscation 

from co-

authors and 

accomplices  

  

BG 

PC art 44, with 

53(2)(b) 
1982 O any crime C  (Moneyval para 233) Y               

? (Moneyval para 

233) 
    

PC art 44, with 253   O money laundering C 
G+ (object of 

laundering) 
Y - 253(6)         M L         
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PC art 44, with 321a 1997 ext org crime group 
A - any o.c. activities 

of the group 
                        

PC art 44, with 114, 

119(5), 201, etc 
  

ext - punitive 

confiscation of 

wealth 

certain crimes up to half or all of the assets owned NA NA                 

[OLD] Law of 

Divestment in 

Favour of the State 

of Property 

Acquired From 

Criminal Activity 

into force 

01/01/2006 

ext, ncb (dead, 

absent, illness, 

immunity) [art 27] 

serious offences per art 

3(1) (FW: there are a few 

white collar crimes which 

could be added); 

value > 60,000Lev 

(~30,000€) per additional 

provision §1(2) 

A - any 

disproportionate 

assets 

I Y 
L - civil procedure 

applies 

S/R - art 17 allows a 

financial declaration 

to be sought 

(including on behalf of 

family members) and 

unexplained assets are 

presumed to be 

proceeds; if these 

amount to 60,000 Levs 

then it is for the 

respondent to 

disprove criminal 

orogin; see also art 9 

  

Yes, but not 

until notice 

served!  But in 

practice this 

does not often 

present 

difficulties. 

M [FW]   

within 25 years 

of acquisition 

(art 11) 

Y (art 7) Y (art 7) 

Y, spouses, heirs, 

other relatives, 

companies, etc (art 8 

reverses burden of 

proof re: bona fides), 

in other cases, lack 

of bona fides very 

difficult for CEPACA 

to show. 

[NEW] Law of 

Divestment in 

Favour of the State 

of Property 

Acquired From 

Criminal and Illegal 

Activity 

Oct 2010 NCB, ext 

an offence listed in art 

20()2); value > 60,000Lev 

(~30,000€) per 

supplementary provision 

§2(8)  

A - any 

disproportionate 

assets 

I Y L - arts 47(2), 88(5) 

R - if CEPACIA 

demonstrates 

disproporationate 

assets and also some 

evidence of illegal 

activity - art 88. 

  Yes     

within 20 years 

of acquisition - 

art 58(1); 

within 3 

months of 

freezing. 

Y - art 46 Y - art 44 

Y, reverse burden of 

proof re: bona fides 

of spouses, heirs, 

other relatives, 

companies, etc (arts 

42, 43, 45, 47) 

CZ 

CC s 70(1)(c) and (d) 

- 'forfeiture of 

things' 

New criminal code 

which is in force 

since 1/1/2010. 

O any crime C I - s 70(1)(d) 

s 71 - if unable to 

confiscate actual 

proceeds 

H N     

M [Confiscation 

is mandatory 

for proceeds 

(Sec. 70 CC). But 

otherwise court 

enjoys broad 

discretion.] 

H - 'can', one of several 

penalties 

any time during 

criminal 

proceedings 

No - third-party confiscation is dealt with in the non-

punitive 'seizure' regime described below  

CC s 101 - 'seizure' 

ncb (s101) - a regime 

applying to persons 

who are not 

convicted, 

supplementing s 70 

any crime (S) I  

s 102 - if unable 

to confiscate 

actual proceeds 

H N     O   

Y [Seizure of a thing 

or another value may 

be imposed as a 

protective measure. 

The court may 

impose the seizure of 

assets belonging to a 

3rd party, if the asset 

was gaind by 

committing a crime, 

or as a reward for the 

crime, or in the 

exchange for such a 

thing, or in the 

exchange of already 

exchanged thing (Sec. 

Y No 
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101 (2) CC). 

Confiscation is 

mandatory if the 

proceeds of crime 

were acquired by 3rd 

parties unlawfully or 

contrary to special 

laws (Sec. 101 (3) CC), 

but the court can also 

adopt such a measure 

if the thing was 

lawfully transferred 

to the third person] 

CC s 66 - 'forfeiture 

of property' 

ext - punitive 

confiscation of 

wealth 

certain serious crimes 

[Penalties of  (20 - 30 

years) imprisonment or if 

he/she is sentenced for a 

particularly severe crime]  

any assets whether legally or illegally acquired N/A N/A     O         

DK 

CC art 75   ncb (dead) any crime C 
I (in limited 

circumstances); G 
V   N 5   O   

opportunity to 

seek 

confiscation 

ends with 

judgment 

art 76(1) art 76(1)   

CC art 76a   Ext 

a punishable act of a 

nature which may entail 

significant gain, which is 

punishably by 6+ years or 

is a drug offence 

total or partial confiscation of property   R - art 76(4) 5   O   

assets transferred 

(within 5 years prior 

to the offence) to 

partners [but not 

children, parents, 

other family], persons 

over whom control is 

exercised, legal 

persons - art 76a (2), 

(3) 

  

reverse burden of 

proof re bona fides - 

art 76a (4) 

CC art 77a   NCB (preventative) 

objects (including 

money)  which may be 

used in a criminal act 

the object in question     5   O           
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DE 

CC s73 forfeiture of 

proceeds 
 before 1992 

ncb (where 

prosecution sought 

but not possible 

[s76a] 

any C I, G 

Y/where 

forfeiture of the 

asset itself 

impossible; also 

where asset has 

declined in value 

[s73a].  Used 

often in practice 

[FW]. 

H - 'beyond 

reasonable doubt' 

[s73c, FW] 

N     M [FW - Lohse] L 

Claim for 

confiscation 

must be made 

together with 

criminal 

proceedings. 

Y 

? - Muller: gifts 

always 

recoverable; 

the limit is 

where 3rd 

party rights are 

created by 

contract (cf. 

Kilchling re: 

Granny's 

account being 

untouchable if 

she is in good 

faith). 

N 

CC s73d extended 

forfeiture 
1992 Ext 

crimes which specifically 

mention s73d [FW: the 

criminal code has failed 

to keep up with OC 

types, e.g. Computer 

crime, credit card fraud... 

A I, G Y 

H/M - 'fully 

convinced' [FW: 

Kilchling says that 

this is slightly lower 

than 'beyondf 

reasonable doubt' 

? [FW contains 

different views on 

whether N or S] 

          N [FW Podolsky] - - 

EE 

PC s 83-1, 

confiscation of 

assets obtained 

through crime 

  ncb any crime C I Y H N     M 

M - discretion where 

confiscation 

uneconomical or 

unfairly burdensome to 

defendant: 83-1(3) 

Until the end of 

first instance 

when decided  

within the same 

proceedings, 

within 2 years if 

sepratae 

proceedings 

83-1(2) 83-1(2) N 

PC s 83-2, extended 

confiscation 
2007 Ext 

punishable by 

imprisonment more than 

3 years 

A I Y 
M - 'reasonable to 

assume' 
S     M  

H / L ( especially  for 

criminal organisation) 
  

Only if transferred in 

previous 5 years: art 

83-2, (2), (3) 

Only if 

transferred in 

previous 5 

years: art 83-2, 

(2), (3) 

N 
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IE 

art. s 9(1),Criminal 

Justice Act  
1994 O/Ext Any crime 

A (definition is really 

broad s 3 POCA) 
I/D Y 

M / "balance of 

probabilities" 
S     M H   Y (s 31 CJA) Y   

s 1, Proceeds of 

Crime Act 
1996 NCB Any crime 

A (definition is really 

broad s 3 POCA) 
I/D Y 

M / "balance of 

probabilities" 
S     M H   Y (s 31 CJA) Y   

EL 

CC art 76 - 

confiscation 
  

ncb (only for 

absconded 

defendant or 

preventative 

purposes) - art 76(2) 

any intential crime C D N   N     O   
decided at end 

of trial 
N 

art 88-10, law 

3386/2005 
    people smuggling                           

art 60-3, law 

2960/2001 
    smuggling                           

art. 12  (Law 

3875/2010) 
    

transantional organized 

crime 
                          

art 37, law 

3459/2006 
    drugs                     N     

AML (2008) - art 46   

ncb - various bases 

per art 46(3) but 

compatibility with 

constitution is 

doubtful 

money laundering C I 

Y/where cannot  

confiscate 

original: art 46-2 

  N #RIF!   M - art 46   
decided at end 

of trial 

Y - aware at time of 

transfer of the ML or 

predicate offence 

N N 

AML (2008) - art 47   

Ext (civil claim 

resembling extended 

confiscation) 

opinion of State Legal 

Council + sentence of 

imprisonment for ML 

offence  

S (other ML offences 

or predicates) 
I 

Y/where assets 

transferred to 3rd 

person 

L (civil procedure) N #RIF!   O 
L (determining a civil 

claim) 

seperate 

proceeding 

brought after 

trial 

Y - aware at time of 

transfer of initiation 

of criminal 

proceedings) 

No need to show awareness for 

spouse, lineal relative, sibling or 

adopted child who received as a gift. 

ES 
Penal Code art 

127bis 
  

ncb (d,a,i) [where a 

judge-led 

investigation has 

commenced but 

cannot proceed] 

wilful crimes (all crimes 

as of Dec 2010) 
C 

(arguable whether G 

or N) [Cabana article] 

Y/where unable 

to seize proceeds 

[not for 3rd 

parties: Cabana 

article, but 

practitioners 

report no 

difficulties here!] 

H N     
M - principle of 

legality 
H 

confiscation is 

part of criminal 

proceedings 

Y [Cabana, but 

without citing why.] 

Uncertain: PC 

art 122 

[Cabana 

article] 

N (no formal rules, 

but courts are willing 

to find absence of 

bona fides for 

relatives etc) Lopez: 

'confiscation of close 

persons' is 

introduced by recent 

reforms. 
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Penal Code art 

319/368-374/301 
  O 

A specific regime is  

designed in the following 

cases: (a) urban planning 

and corruption (art. 319); 

(b) drugs smuggling and 

trafficking (art. 368-374); 

(c) money laundering 

(art. 301);  

C 

I, (including profits 

and substitute assets) 

+ instrumentalities 

and intended 

instrumentalities. For 

crimes of bribery, 

confiscation also 

extends to donations, 

presents or gifts (this 

is an exception to the 

principle that illicit 

enrichment must 

have taken place). 

Y H N     M H 

confiscation is 

part of criminal 

proceedings 

      

Penal Code art 

127bis 

into force Dec 

2010 
Ext 

member of terrorist or 

organised criminal group  
A   Y 

 

R (for all assets > 

lawful income) 
    

 

          

FR 
 art. 131-21(1) art. 

324-9  CC 

Reformed by Law 

n° 2013-1117 
Ext 

crimes punishably by 1+ 

year/  or ML 

A(  assets origin 

cannot be established, 

for crimes punishable 

by 5+ year,  art. 131-

21 (para 5) CC) 

I Y          M H   

Y [extended and 

value-based 

confiscation also for 

3rd party,  Law  

n°2012-409 (art. 17), 

Law n° 2013-1117 

(art. 23 ]] 

Y   
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IT 

CC art. 240(1)   O any crime C 

I (according to recent 

judicial 

interpretations, 

which place onus on 

prosecutor to trace) 

N - only where 

provided for in 

lex specialis 

provisions 

H N #RIF!   O H limited N NA NA 

CC art. 322 ter   O bribery, corruption etc C Y H N #RIF!   M   limited N NA NA 

CC art. 416 bis   O 
crime of belonging to 

mafia type organisation 

Any property acquired 

through the 

organisation 

  H N #RIF!   M   limited N NA NA 

Law 356/92, art 12 

sexties 
  Ext 

drugs, organised crime, 

money laundering, many 

other serious offences 

Any disproportionate assets [especially powerful when used 

following a conviction under cc art. 416 bis] 
H S #RIF!   M   limited 

Assets include things 

held indirectly 

through other people 

judges have held that, for close 

relatives, it is sufficient to show that 

they lack the legitimate income to 

have purchased. 

Law 575/65   NCB, Ext 

preventative: threat 

posed by mafia-type 

organisations or persons 

suspected of wide range 

of serious offences  

Any disproportionate assets L S #RIF!   M   no limit 

mala fides presumed (reverse burden 

of proof) for close relatives and 

recipients of gifts: art. 2 ter 

CY 

Prevention and 

Suppression of TF 

and ML activities 

[applies to things 

other than TF and 

ML] 

2007 and 

complemented in 

2010 

O 

ML (s. 4) and predicate 

offences (s.5): all 

offences  for which the 

convicted person earned 

revenue 

C I Y 

L- assets are 

deemed to be 

proceeds  

R yes   

O- in cases 

involving 

proceeds where 

realisable 

property has 

been identified 

M - must impose a 

confiscation order if 

determined that the 

assets are proceeds 

Following 

conviction 

Court sets date 

before 

sentencing for 

the confiscation 

hearing to 

begin (usually 

10-14 days 

after 

conviction) 

Y if proven these are 

proceeds or assets of 

equivalent value  

Y/ if offered by 

accused as a 

prohibited gift 

(s. 13(7)) 

  

ML Law - s. 7  Ibid 
Ext (Complies with 

FD 2005/212/JHA)  

Ibid and in particular 

drug trafficking offences  
C I Y 

L/M- assets 

acquired up to 6 

years before the 

commencement of 

the criminal 

proceedings are 

proceeds.  

R yes   Ibid Ibid Ibid  Ibid Ibid   
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ML Law - s.28-30 Ibid 

ncb - though 

conviction required, 

but person died or 

absconted before 

the imposition of the 

sentence  

Ibid  C I Y L R yes   Ibid  

Ibid - Has to be 

satisfied that the AG 

took reasonable steps 

to try and contact the 

person and that 

affected third parties 

had the opportunity to 

make representations 

before the court.  

Court fixes the 

date  
Ibid Ibid   

LV 

CPC 240(1),  

evidence found to 

be proceeds of 

crime 

  

ncb (judgment or 

decision to 

terminate 

proceedings) 

any crime C D N H N     O H 

CPC arts 491(6) 

and 492 oblige 

the court in 

preparing the 

case for trial to 

consider 

confiscation, 

suggesting that 

the application 

has to be made 

before the trial 

commences 

Any item in evidence is liable to confiscation. 

CPC ch 27 2005 

ncb - art 356 and ch 

59: property is 

'criminally 

acqureired' if so 

judged by a court or 

decided by a 

prosecutor in 

terminating 

proceedings.  

Confiscation 

proceedings can be 

separated at pre-trial 

stage if a time trial is 

unlikely. 

any crime C I 

Y/ if direct 

proceeds 

unrecoverable 

H N     O M 

Y - Compensation for victims takes 

priority over all third parties, but 

confiscation in favour of the state is 

only possible for spouses, others with 

shared households, or persons to 

whom property was transferred at an 

undervalue: arts 358-360 

N 
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CPC ch 27, featuring 

s 355(2) 
2005 ncb (as above); Ext 

organised crime group, 

terrorism, human 

trafficking, drugs, 

counterfeiting, people 

smuggling, child sex 

All property belonging to the defendant   R     O M 

CC art 42 - punitive 

confiscation of 

property 

  Ext 

many crimes within the 

'special part' of the 

criminal code 

Any property belonging to the defendant N/A N/A       H 
before 

sentencing 

art 42(1) simply states that property 

transferred to 3rd parties may be 

confiscated 

N 

LT 

CPC s 72   O any crime C I 
Y/ if unavailable - 

art 72(5) 
H N     M M   Y - art 72(3) N N 

Proposed 

amendment to CPC 

bill before 

parliament 
Ext: a bill to introduce extended confiscation is being debated in the Lithuanian parliament, see: http://www.bernardinai.lt/straipsnis/2010-09-19-rytas-staselis-banginiu-medziokle/50457 

LU 

CC Article 31 and 32 

Art. 31 last 

amended on 

1/8/2007 and 32 

on 13/6/94 

O 

Any crime and 

misdeneavours when 

provided for by law  

C - to the exception of 

assets belonging to 

victims which will be 

restituted 

I (if belong to 

accused) 

Y/from the 

property of the 

accused 

  N   Y 

M if there is 

something 

confiscable 

M for offences 

punishable by more 

than 5 years; Court 

discretion for rest 

  
N - separate ML 

proceedings  
N N 

Art.32-1 CC 27/10/2010 

ncb -when person 

acquitted, exempted 

from sentencing, 

extinction of 

proceedings (death), 

expiry of time limit 

for prosecution  

Mainly ML and Terrorism    I  

Y/from the 

property of the 

accused 

  N   Y M           

Art.18 LSTUP 1973 19/02/1973 ncb as above Drug Trafficking    I Y       Y M            

HU CC art 74(1)   

ncb: dead - 77B(3), 

cannot be located or 

mentally ill - s569(1) 

of Act XIX of 1998  

any crime C I - 77B(1)(c) 77C(1) H N     M - 77B(1)   
end of criminal 

procedure 
Y - art 77B(2), (5) 

Y - art 77B(2), 

(5) 
N 
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CC art 74(4)   ext; ncb (as above) organised crime group 

A - all assets acquired 

from offences 

committed in 

affiliation with 

organised crime 

I - 77B(1)(c) 77C(1) H 

R - for all assets 

acquired during period 

of involvement in 

organised crime 

    M - 77B(4)   N 

MT 

CC- s.23   O 

Crimes punishable by at 

least 1 year 

imprisonment 

C I V (s.23B1)  

L- assets in 

possession of 

convicted person 

shall be deemed to 

be derived from the 

offence 

R       M         

CC- 23C(1)    Ext 

Crimes punishable by at 

least 1 year 

imprisonment where 

established that the 

assets of the convicted 

person are 

disproportionate to his 

lawful income 

S I V 

H - Court must be 

conceived that the 

assets derived from 

the accused's 

criminal activity  

R 

  

              

DDO, PMLA, MKPO   O 
ML, drug related 

offences  
C I V 

L- all ssets of the 

accused are deem 

to be proceeds  

R       M   

Y (determined by 

court case by case 

basis) 

    

NL 

CC articles 33, 33a   O C C D, N N ? N           Y     

art. 36e para 2 2011 Ext C A I, N Y L S          

can identify and 

confiscate 

further assets  

Y     

CC art. 36e para 3 2011 Ext 
C/liable to 5th category 

fine 

A (committed by 

anyone) 
I, N Y L 

R (assets and 

expenditure in 

previous 6 years, if 

may have benefited 

from other offences) 

        

can identify and 

confiscate 

further assets  

Y     
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AT 

CC art. 19a Reformed in 2011 

O/ confiscation of 

profits 

(Konfiskation), 

forfeiture (Verfall), 

and confiscation of 

instrumentalities 

(Einziehung) 

C C G Y               Y   

It does not extend to 

third parties having 

a civil claim IF they 

are NOT connected 

to a criminal 

organization, 

terrorist 

organization, or to 

financing terrorism 

CC s20(1)   ncb (died [cc 20(5)], C C G Y ? N     M     Y   See above 

CC s20(2)   Ext 
C (repeated crimes 

punishable by 3+ years) 
S G Y 

L: an 'obvious 

supposition' that 

not of lawful origin 

R     M     Y   See above 

CC s20(b)   Ext 

C (crime of participating 

in criminal organisation 

or terrorist group) 

A G Y 

L: an 'obvious 

supposition' that 

not of lawful origin 

R     M     Y   See above 

PL 

CC art 45(1); also 

Penal Fiscal Code art 

33  

  O any crime 

C, provided not liable 

to compensation 

claim by victim 

I V   N #RIF!         

Y - 3rd party must 

show bona fides 

(reverse burden) only 

proceeds (direct and 

indirect), not 

instrumentalities, 

unless 3rd party may 

prove its bona fides 

(art.  45(3) law Feb. 

2015)  

NA NA 

CC art 45(2)   
Ext (not well-

developed regime) 

crime + 'considerable' 

proceeds 

A - all assets acquired 

at time of crime and 

thereafter until a 

court decision. 

I V   R #RIF!         

Y - 3rd party must 

show bona fides 

(reverse burden) 

NA NA 
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CC art 299(7)   

O [it is unclear what 

is special about this 

regime as opposed 

to the general 

regime for ordinary 

confiscation] 

laundering C I V   N #RIF!         

Y - 3rd party must 

show bona fides 

(reverse burden) All 

proceeds transferred 

to third parties in 

cases of ML.  

NA NA 

Civil Code art 412 1990 NCB 

consideration received in 

exchange for doing an 

act which is illegal or vile 

consideration 

received 
D V L (civil procedure) N ? 

unknown 

whether 

freezing 

available 

      

Y - 3rd party must 

show bona fides 

(reverse burden) only 

proceeds (direct and 

indirect), not 

instrumentalities, 

unless 3rd party may 

prove its bona fides 

(art.  45(3) law Feb. 

2015)  

NA NA 

PT 

CC ss109-112   O (not ncb: Rebeiro) C, any C I Y [s111(4)] H N     
M (where there 

are seizures) 
L 

confiscation is 

part of criminal 

proceedings 

Y (but difficult to 

prove) 

N (but transfer 

at undervalue 

is prima facie 

evidence of 

bad faith) 

N 

Law 5/2002, ss7-12 2002 Ext 
C (drugs, ML, most types 

of organised crime) 
A, previous 5 years I Y 

H (regarding 

whether the estate 

is 'incongruent') 

R (for assets held and 

received in previous 5 

years where there is 

evidenced of an 

'incongruent estate') 

    M 

L - must confiscate 

whatever has been 

seized [s12] 

Financial 

evidence must 

go before the 

trial judge no 

less than 30 

days before 

beginning of 

trial [s8]. 

Y 

Y (if gifted or 

transferred for 

less than 

market value) 

Y (reverse burden 

for disproportionate 

assets can be 

applied to third 

parties too) 
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RO 

CC 118, and Art. 

112^1(2) CC 

As reformed by by 

Law n. 63/2012 
Ext 

Drug and organ 

trafficking, money 

laundering, corruption 

charges, several 

economic crimes, 

customs and border 

crimes, arms and 

munitions crimes, 

gambling crimes, human 

trafficking 

C / if value of goods 

gained in previous five 

years greatly 

surpasses estimated 

legally earned income, 

and 2) if court is 

convinced that said 

goods are derived 

from serious crimes 

I Y 

H (difference 

between legally 

earned income and 

the assets the 

defendant actually 

possesses.) 

N     M     N N N 

CC 118   O any C I Y   N     M     N N N 

Lw 144/2007 

(institutionalises 

and partly repeals 

Law 155/1996) 

  
NCB, ext (for public 

officials only) 

inspection by ANI (based 

on asset declarations 

required by law) reveals 

unjustified wealth of > 

€10k 

All disproportionate assets H? S   Y 
on request of 

ANI 
          

SI 

CC arts 69, 95, 96 before 2003 O all C 

law not settled [FW; 

Moneyval 3rd round, 

para 82] 

Y/where 

proceeds not able 

to be confiscated 

- art 96 

no special rules; 

presumably the 

criminal standard 

applies 

  #RIF!      L [FW] 

? - confiscation 

ordered 

together with 

criminal 

judgment - art 

95(2) / within 

10 years of 

verdict [FW] 

Y - where transferred for less than full 

value and knew or could have known 

that it was proceeds of crime - art 

96(3); also for legal persons - art 98 

Y/ reverse burden of 

proof for close 

relations per art 230 

- art 96(4) 

CCP arts 225, 226   NCB 

discovery of 'suspicious' 

item at crime scene, on 

the defendant or at their 

house 

the suspicious item NA NA   

R - if an item is 

'suspicious' then the 

onus is on anyone 

claiming a legitimate 

interest, but there is 

little practical 

experience re: what  is 

'suspicious' 

?     L [FW]         
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CCP art 498A 2003 NCB 

laundered money and 

bribe money - s 498A(a); 

? whether also other 

serious offences - cf. art 

155(5) with Moneyval 

4th round report [17, 

177] 

C     

no special rules; 

presumably the 

criminal standard 

applies 

N - need to prove all 

of the legal elements 

required for a 

conviction (including 

money laundering 

predicates) - courts 

have taken a 

restrictive view 

?     L [FW]         

SK 

 CC art 58 - 

'forfeiture of 

property' (life 

sentence) 

  ext 

life sentence + intention 

to benefit or significant 

property damage 

Any property belonging to the defendant N/A   #RIF!         

No 3rd party confiscation except for spouses - per art 59(3) 

 

cf. Fieldwork response that 3rd party confiscation is possible 

- currently being followed-up. 
 CC art 58 - 

'forfeiture of 

property' (drug 

offence) 

  ext 

drugs, laundering, 

bribery, organised crime 

or terrorist group 

A I Y     #RIF!         

CC art 60 - 

'forfeiture of a 

thing' 

  O any crime C I - art 60(4) 

Y/where cannot 

recover proceeds 

- art 60(2) 

  N #RIF!         No 3rd party confiscation - per art 60(5) 

CC art 83 - 

preventative seizure 
  ncb                             

Act 101/2010 into force Jan 2011 NCB, ext 

inspection by financial 

police reveal 

disproportionate assets 

equivalent to 1500 x 

minimum wage 

Any disproportionate assets. L S yes   O           

FI 

CC, Ch 10, s 2, 

proceeds of crime 
into force Jan 2002 

ncb (conviction not 

necessary [ch10, s1] 

but cases must be 

proved to criminal 

standard) 

C/F, any C 

N (but preparatory 

expenses not 

deductible), I 

Y (Ch10, s8) H N     M H - 'may' ? 
Y (direct recipients 

only) 

Y (direct 

recipients only) 
N 

CC, Ch 32, s 12 (lex 

specialis for ML) 
Act 61/2003 ncb (see above) C/F, money laundering C 

G (property the 

'target' of offence) 

Y (Ch21, s12 with 

Ch10, s8) 
H N     M L - 'shall' ? 

Y (direct recipients 

only) 

Y (direct 

recipients only) 
N 
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CC, Ch 10, s 3, 

extended 

confiscation 

into force Jan 2002 Ext 

C/F, money laundering, 

smuggling or anything 

punishable by >4yrs 

A (except 

'insignificant' crimes), 

no time limit 

N/A Y (Ch10, s8) M S   
can freeze but 

not seize 
M L - 'shall' ? Y Y 

Y/relatives, close 

associates, 

companies, but not 

if the transfer was 

more than 5 years 

prior to the crime for 

which convicted 

[ch10, s3(2)] 

SE 

CC, Ch 36, s 1   ncb (ss 12 - 14) any crime C 

I [FATF 2005, para 

149] 

Y 

H (prosecutor 

seeking 

confiscation) / L 

(prosecutor seeking 

compensation on 

behalf of victim) 

N       

L - confiscation unless 

'manifestly 

unreasonable' 

  

Y - 'knew or had 

reasonable grounds 

to know' - s 5 (in 

practice, need to 

demonstrate a 

connection with the 

criminal, which can 

be difficult) 

N N 

CC, Ch 36, s 1b 
introduced by  act 

370/2008 
Ext 

profit-motivated crime 

which is either 

punishable by > 6 years 

(including all drug 

crimes) or specifically 

listed (various serious 

crimes) 

A Y 
M - 'clearly more 

probable' 
S           N N 

UK 

POCA s 6; lacking 

'criminal lifestyle' 
  O Conviction C   Y 

L - s 6(7) 

N     O L 

The later of: 2 

years after 

conviction or 3 

months after 

appeal - s 14  

N ('tainted gift' is 

defined without 

reference to bona 

fides, so need to bring 

a ML proceeding) 

Y, orders 

enforceable 

against 

property gifted 

(transferred at 

significant 

undervalue) - 

ss 51, 53, 77, 

78, 83 

N 

POCA s 10,75; with 

'criminal lifestyle' 
  Ext 

Conviction + finding of 

'criminal lifestyle' 

(requires serious types of 

crime) 

A, previous 6 years   Y 

R - assets and 

expenditure in 

previous 6 years 

    O L 

POCA part 5 - civil 

recovery 

into force 

01/01/2003 
NCB 

finding that asset 

obtained through 

unlawful conduct, thus it 

is considered 

"recoverable asset"  

No need to show 

specific crime, but 

need some evidence 

of criminality beyond 

disproportionality of 

assets: ARA v Green & 

Ors [2005] EWHC 

3168 (Admin)  

I - art 307 

Yes, but need to 

trace: arts 304, 

305 

L N     O L - s266 

12 years from 

date cause of 

action accrued 

Under NCB regime, property can only be recoverable in 

connection with "unlawful condict". Orders will not be 

enforced unless the amount of recoverable property is 

belived to be at least 10,000 (POCA s241, 266, 287) 
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POCA part 5 - cash 

forfeiture 

into force 

01/01/2003 
NCB 

finding that seized cash 

obtained through or 

intended for use in 

unlawful conduct 

N L N     O M 

Application for 

forfeiture 

within 2 years 

of date cash 

seized 

N/A - power triggered by cash seizure; proceeding is 

contested by anyone claiming a legitimate interest in the 

cash. 
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Table 2 Mutual Recognition of confiscation orders in EU Member States 

M

S 

 

Law 

Regime 

type 
  Scope 

Recognition 
No Recognition 

         

 

Confiscati

on 
Competent authority 

What 

types of 

assets 

can they 

relate 

to? 

Value 

confiscatio

n 

 Extended 

confiscation 

NCB 

confiscation 

Delineation 

criteria 

Recogniti

on if 

criteria 

not met 

 

 Disregard 

for 

fundamen

tal rights? 

Absence of 

double 

criminality 

Executing 

state 

imposes 

different 

taxes/char

ges to the 

issuing 

state 

Extended 

confiscation 

(of any type? 

or of a type 

not known in 

executing 

state?) 

Extraterritori

ality -

underlying 

conduct 

committed in 

the executing 

MS. 

Extraterritori

ality - 

underlying 

conduct 

committed 

outside the 

issuing MS. 

 

Convictio

n in 

absentia 

(is there 

an 

exception 

where 

defendant 

absconde

d)? 

 Ne bis in 

idem 

principle: 

defendant 

has 

already 

suffered 

confiscati

on. 

Time-

limitati

on 

Amnesty/par

don prevents 

execution. 

Privilege/immu

nity prevents 

execution 

3rd 

party 

rights 

prevent 

executi

on 

Execution 

would 

comprom

ise public 

security, 

etc. 

Execution 

would 

compromise 

ongoing 

criminal 

investigatio

ns. 

 Appeals 

in the 

issuing 

state are 

yet to be 

exhauste

d. 

Where 

the order 

is  against 

a legal 

person 

(e.g. a 

corporati

on) but 

the 

executing 

state 

does not 

recognise 

criminal 

liability. 

 

MLA MR   

D(omest

ic) 

O(ther)   

Notification re 

Article 7(5) 

(extended 

powers of 

confiscation) 

offen

ce 

type 

max 

penal

ty 

asse

t 

valu

e 

                 

         

EU 

FD 

2006/783/J

HA 

 Y 

Up 

to 

MS 

? Y 

N (though 

yes if 

implement

ed same 

option for 

extended 

confiscatio

n) 

N       N 

N for list of 

offences + 

punishable 

by 3+ 

yearin 

issuing S 

N 

N + 

problems of 

coordination 

with 

adoption of 

new 

Directive 

Y 

if law of 

executing 

State does 

not provide 

for extra-

territoriality, 

Y 

Y - though 

problem 

with new 

Directive 

that 

requires 

confiscati

on even 

in those 

cases 

Y Y Maybe Yes Yes 
No EU 

rule  

Yes but only 

postponem

ent 

Confiscati

on oder = 

confiscati

on for 

final 

convictio

n 

N 

BE 

 

  

 

Yes 

Central Authority for 

International 

Cooperation in Criminal Matters 

D 

Yes under 2 

conditions 

(1) the sum 

must not be 

higher than 

the 

equivalent 

of the 

assets (2) 

the assets 

cannot be 

found and 

there are 

no other 

assets in 

the 

requesting 

State from 

which the 

debt could 

be 

Yes No Yes Yes 

 

D  
Yes 

(ECHR) 

Yes, with 

the 

exception 

of 

situations 

where 

double  

criminality 

is not 

required, in 

compliance 

with EU 

law. 

     

Yes Yes 

   

Yes Yes Yes No 
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recovered.  

B

G 

 

LREIOCFOI

IFS 
 

Yes 

Competent district court (for 

Sofia district 

– the Sofia City court) 

D Yes Yes Yes Yes Yes 

 

D  N/A 

Yes, with 

the 

exception 

of 

situations 

where 

double  

criminality 

is not 

required, in 

compliance 

with EU 

law. 

No.  Yes Yes Yes 

Yes. but it 

is subject 

to 

exception

s 

Yes Yes Yes Yes Yes n.m 

Yes, reason 

for 

postponem

ent. 

n.m n.m 

CZ 

 

Sec. 178 - 

297 

AICCM  

Yes 

the locally competent high 

and regional courts and Prague 

Municipal Court; 

b. Office of the Government 

Representation in Property 

Affairs. 

D 

Yes, but if 

the 

property/th

ing is 

damaged, 

destroyed, 

does not 

exist or 

cannot be 

found, it is 

a reason 

not to 

recognize a 

foreign 

decision. 

Yes No Yes 

  

D  
Yes 

(ECHR) 

Yes. But 

there are 

exceptions 

where the 

double 

criminality 

is not 

needed 

(Sec. 282 

AIJCCM). 

No.  

Yes. If rights 

of third 

persons are 

affected, the 

recognition 

is not 

possible. 

Yes Yes 

Yes. 

Exception 

when the 

person 

was duly 

summone

d, 

informed 

or 

authorise

d a 

councel 

for the 

defence.  

Yes. No.  n.m Yes. Yes. n.m Yes. n.m n.m 

D

K 

 
  

  

Ministry of Justice           
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DE 

 

LIACM 

 

Yes 

State 

prosecutorandSenatsverwaltung 

fürJustiz in Berlin 

D Yes Yes No Yes 

  

D  

 

No dual 

criminality 

for list of 

32 offences 

(include ML 

and TF) - 

otherwise 

default 

regime 

applies but 

German 

law doesn’t 

require a 

full 

agreement 

in the 

definition 

of the 

offence 

              

EE 

 

CPA s 

487(2), s 

497  

Yes   D Yes. 

Yes, but 

within that 

required by 

FD 

2005/212/JH

A 

No Yes 

  

D  Yes N/A Yes N/A N/A N/A Yes N/A Yes Yes Yes Yes Yes.  N/A Yes.  No 

IE 

 

Criminal 

Justice 

(Mutual 

Assistance

) Act 2008 

Yes 

 

High Court, upon application, 

which must be made, from the 

Minister for Justice, Equality and 

Law Reform 

D Yes. 

Only if the 

order is 

framed in 

terms of the 

proceeds of 

an 'offence'  

or the 

'instrumentali

ties or objects 

of an 

offence'. 

Yes Yes 

  

D  
Yes 

(ECHR) 
 

N/A N/A N/A N/A Yes N/A N/A N/A N/A Yes Yes Yes Yes n.m 

EL 

 L. 

2655/199

8; AML 

LAW; TOC 

LAW 

Yes 

 

Competent district court D Yes Νο Νο Yes 

  

D  Yes Yes No Yes No No Yes Yes Yes Yes Yes No Yes 

Yes, reason 

for 

postponem

ent. 

Yes No 

ES 

 

Law 

23/2014 
 

Yes 

The criminal court where the 

property is located or has been 

located initially; in case of 

request concerning more items 

or in case of multiple requests - 

the criminal court, which has 

received a request first 

D Yes Yes Yes Yes 

  

D  Yes No N/A N/A N/A Yes N/A N/A N/A N/A N/A Yes Yes Yes N/A N/A 
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FR 

 

  

 

Yes 

a) pour la mise à exécutiond'une 

décision deconfiscation :les 

magistrats et officiersdu 

ministère public;b) pour la 

réception d'unedemande de 

confiscation :les procureurs de 

laRépubliqueterritorialementcom

pétents 

D Yes Yes No Yes Yes 

 

D  

 

Yes No No Yes Yes 

Yes, with 

some 

execption

s 

Yes Yes 

 

Yes 

Yes, but 

only a 

3rd 

party in 

good 

faith 

 

Yes, reason 

for 

postponem

ent.   

IT 

 

Law 6 Aug 

2015 
 

Yes 
Competent district courts (Corte 

d'Appello) 
D Yes Yes Yes Yes 

  

D, 

partially 
 

 

Not for 

crimes 

listed in 

FD2006 

No No Yes 

  

Yes 

  

Yes Yes 

 

Yes, reason 

for 

postponem

ent.  

N/A 

CY 
 

  

  

Unit for Combating Money 

Laundering (MOKAS) 
          

  

   

                

LV    

  

any district (city) court           

  

   

                

LT 

 

  

  

District courts       

will 

recognise/exe

cute (only 

when this is 

consistent 

with the 

national law of 

the Republic 

of Lithuania) 

  

  

   

       

                  

LU 

 

 Law 

1/08/2007  
Yes 

 

General prosecutor (procureur 

général d’Etat) 

Assets 

and 

properti

es 

No No No Yes Yes 

 

D  
Yes 

(ECHR) 

Yes-when 

the request 

does not 

constitute 

an offense 

punishable 

by the law 

with at 

least one 

year of 

imprisonme

nt. 

Yes, for 

offences 

related to 

taxes     

          Yes       
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H

U 

 

  

 

Yes 

Competent local court operating 

in the County Court /Central 

District 

Court of Buda for matters 

in Budapest / the 

Central District Court of 

Buda ( If the 

competent court cannot be 

otherwise established) 

  Yes Yes No Yes 

  

D  

 

Yes Yes 

    

Yes       Yes   Yes   Yes 

M

T 

 
  

  

Office of the Attorney General           

  

   

       

                  

NL 

 art 31a 

and 51 to 

55 ATECS  

Yes Centraal Justitieel Incassobureau D Yes Yes No Yes 

  

D  

       

                  

AT 

 

EU-JZG art 

45-51 
 

Yes regional courts (Landesgerichte) D Yes 

Execution 

inadmissible 

except for 

categories 

covered by 

StGB art. 

20(2), 20(3) 

and 20b 

No Yes 

  

D  
Yes 

(ECHR) 

Execution 

inadmissibl

e unless 

maximum 

penalty = 

3+ years 

and a listed 

offence. 

No 

 

Yes 

Execution 

inadmissible 

unless 

Austrian law 

has 

extraterritori

al application 

for offences 

of same kind. 

Yes Yes Yes Yes Yes Yes   

Basis for 

postponem

ent. 

    

PL 

 

Chapter 

66d of the 

CCP  

Yes Competent district courts D Yes 

Only three 

cases 

stipulated in 

Article 3.2 of 

FD 

2005/2012/JH

A 

No Yes Yes 

 

D  n.m 

Yes (Apart 

from 

crimes 

listed in 

FD2005) 
 

Yes (Only 

three cases 

stipulated in 

Article 3.2 of 

FD 

2005/2012/J

HA) 

Yes Yes Yes Yes Yes Yes Yes Yes   Yes     

PT    

  

            

  

   

       

                  

R

O 

 

Law 

222/2008 
 

Yes 

Ministry of Justice Directorate of 

International Law and Judicial 

Cooperation Division for 

international judicial cooperation 

in criminal matters) 

D Yes Yes No Yes 

  

D  Yes No No No Yes No Yes Yes Yes. Yes Yes Yes No Yes No No 

SI 
 

  

  

Local courts and District courts           
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SK 
 Sec. 515ss 

CCP 
Yes   Regional court  D 

No specific 

provision. 
No. No. Yes 

  

D  
Yes 

(ECHR) 
Yes n.m n.m n.m n.m n.m Yes n.m n.m Yes n.m Yes. n.m n.m Yes 

FI    

  

Legal Register Centre           

  

   

       

                  

SE 

 

Swedish 

Internatio

nal Legal 

Assistance 

in Criminal 

Matters 

Act 2000   

/  ILACMA 

 

Yes 

The Swedish Enforcement 

Authority /  From 1 July 2014, 

also competent district courts 

  Yes Yes Yes Yes 

  

D  Yes 

      

                  

U

K 

 

Regs 5, 13-

15 CJDPR 
 



List of authorities (England and 

Wales / Ireland / Scotland) 
D Yes. 

Yes, if the 

property 

relates to 

criminal 

proceedings. 

Yes Yes 

  

D  
Yes 

(ECHR) 

The 

references 

to 'criminal 

conduct' 

encompass

es a listed 

2006 

Framework 

Decision 

offence, OR 

conduct 

which 

constitutes 

an offence 

in any part 

of the 

United 

Kingdom or 

would 

constitute 

an offence 

in any part 

of the 

United 

Kingdom if 

it occurred 

there. 

 

 

 

 

 

 

 

 

 

    

Yes     Yes     

Yes, ground 

of 

postponem

ent in  
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Table 3 Mutual Recognition of freezing orders in EU Member states 

M

S 
Law 

Regime type   Scope Recognition No Recognition 

Freezing   

What types of 

assets can 

they relate to 

Value 

confiscati

on 

 Extended 

confiscation 

NCB 

confiscati

on 

Precautionary 

freezing 

decisions 

Delineation criteria 

Recognition 

if criteria not 

met 

Erro

r  

 Disregard 

for 

fundament

al rights 

Absence of 

double 

criminality 

Executing 

state 

imposes 

different 

taxes/charg

es to the 

issuing 

state 

Execution 

would 

require 

actions 

which 

contrave

ne some 

aspect of 

the legal 

system. 

 

Privilege/immun

ity prevents 

execution. 

Ne bis 

in idem 

principl

e:  

 Execution 

would 

compromise 

ongoing 

criminal 

investigation

s. 

Futilit

y  

ML

A 
MR 

Competent 

authority 

D(omestic) 

O(ther) 
   

 

offenc

e type 

max 

penalt

y 

asse

t 

valu

e 

(D)iscretiona

ry; 

(N)o 

                  

BE   

 

Yes

. 

Public 

Prosecutor 
D Yes Yes No No Yes Yes 

 

D Yes Yes (ECHR) 

Yes - also 

must be  

requested in 

relation to 

an offence 

punishable 

by a 

minimum of 

either 6 

months or 

one year 

depending of 

the 

Convention  

    

Yes  

 

B

G 
LREIAFAE 

 

Yes

. 
Sofia City Court D Yes.  Yes.  Yes.  No Yes 

  

D Yes 

Not 

discussed 

in the 

LREIAFAE. 

Yes, with the 

exception of 

situations 

where 

double  

criminality is 

not required. 

No, it is 

explicitly 

prohibited. 

Not for 

freezing 

assets.  

Yes Yes 

Yes, basis for 

postponeme

nt. 

No 

CZ 
Sec. 178 - 

297 AICCM 
 

Yes

. 

The Prosecutor 

of the Regional 

Prosecutor’s 

office 

D Yes.  Yes.  No No Yes 

  

D Yes Yes (ECHR) 
Yes. (but Sec. 

234 AIJCCM). 
No.  Yes Yes.  Yes.  Yes n.m. 
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DK   

  

Local Chief of 

Police/Local 

Prosecutor 

            

  

  

         

DE LIACM 

 

Yes

. 
State prosecutor D Yes   No No Yes 

  

D 

  

No dual 

criminality 

for list of 32 

offences 

(include ML 

and TF) - 

otherwise 

default 

regime 

applies but 

German law 

doesn’t 

require a full 

agreement in 

the 

definition of 

the offence 

      

EE CPA s 508-1ff 

 

Yes

. 

Estonian 

Prosecutor 

General's Office 

D 

No. 

Applies 

only to 

property 

obtained 

by 

criminal 

offence.  

Yes.  No No Yes 

  

D Yes Yes 

Yes, except 

in the case 

provided for 

in s 489 of 

the CPA 

(terrorism, 

corruption 

and etc) 

N/A Yes Yes Yes 

Yes, basis for 

postponeme

nt. 

N/A 

IE 

Criminal 

Justice 

(Mutual 

Assistance) 

Act 2008 

Yes

. 
 

Mutual 

Assistance and 

Extradition 

Division, 

Department of 

Justice 

D Yes. 

Only if the 

order is 

framed in 

terms of the 

proceeds of an 

'offence'  or 

the 

'instrumentalit

ies or objects 

of an offence'. 

  Yes. Yes. 

  

D Yes. Yes (ECHR) 

 

n.m. Yes. Yes. Yes. Yes. n.m. 

EL 

L. 

2655/1998; 

AML LAW; 

TOC LAW 

Yes

. 
 

Competent 

Public 

Prosecutor 

D No No No Yes Yes. 

  

D Yes Yes  Yes No Yes. Yes. No 

Yes, basis for 

postponeme

nt. 

N/A 
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ES 
Law 5 & 

18/2006 
 

Yes

. 

The examining 

magistrate 

("Juez de 

instrucción") in 

which 

jurisdiction the 

property or 

evidence is 

located, and 

public 

prosecutors for 

those freezing 

evidence orders 

within their 

competence. 

D Yes. Yes. Yes. Yes. Yes. 

  

D Yes Yes  

 

Yes Yes  Yes Yes  Yes Yes  

FR 

Law 4 Jul 

2005 /  Law 

n° 2013-1117  

Yes 

prosecutors, 

investigating 

magistrates, 

judges for 

liberties and 

detention 

according to 

internal rules of 

competence and 

depending on 

the purpose of 

the request 

D (More 

recently,  

instrumentalit

ies have been 

included (Law 

n° 2013-1117 

(art. 27))  

Yes Yes No No Yes. Yes. 

 

D Yes Yes  

YES, but not 

if the offence 

is mentioned 

at 695-23 

(3rd oara to 

34th) and is 

punished by 

more than 3 

years of 

emprisonme

nt.  

  

Yes Yes Yes 

 

IT 
Law 29 Jul 

2015 

Yes 

 

Giudice Indagine 

Preliminari 
D Yes Yes Yes Yes Yes. 

  

D Yes. 

 

Yes, but not 

for crimes 

included in 

the FD2003 

No 

 

Yes Yes 

Yes, basis for 

postponeme

nt.  

CY   

  

Unit of 

Combating 

Money 

Laundering 

(MOKAS), 

Attorney 

General's Office 

(Orders freezing 

property) 

            

  

  

         

LV   

  

General 

Prosecutor's 

Office 
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LT   

  

General 

Prosecutor's 

Office Rinktinės 

str. 5A, LT-01515 

        

will 

recognise/exec

ute (only when 

this is 

consistent with 

the national 

law of the 

Republic of 

Lithuania) 

  

  

  

         

LU 
August 1 

2007 Law 
Yes 

 

Juge 

d'instruction 

It refers only 

to assets and 

properties 

No No No No Yes 

  

  

  

Yes 

      

H

U 
  

 

Yes 

Ministry of 

Justice and Law 

enforcement 

D Yes N/A No 

For the ensure 

of civil claims 

freezing order 

can be ordered 

for the petition 

of the private 

party. 

Yes 

  

D Yes N/A Yes Yes Yes N/A Yes N/A N/A 

M

T 
  

  

Attorney 

General's Office 
            

  

  

         

NL 

ATECS (art 13 

to 13f, 51 to 

55)  

Yes 

International 

Legal Assistance 

Centres 

(competent 

authorities: 

prosecutors and 

investigating 

judges) 

D Yes Yes No Yes Yes 

  

D N/A N/A N/A N/A N/A N/A N/A N/A N/A 

AT 
EU-JZG art 

45-51 
 

Yes 

Regional Court 

("Gerichtshof 

erster Instanz") 

D Yes Yes No No Yes Yes 

 

D 

  

Not a basis if 

max penalty 

of 3 years + a 

listed 

offence. 

No Yes Yes 

 

Yes, basis for 

postponeme

nt.  

PL 
Chapter 62b 

of the CCP 
 

Yes 

At trial stage: 

District Court 

("sad rejonowy") 

- At pre-trial 

stage: Circuit 

Prosecutor 

Office 

("prokuratura 

okregowa") 

the CCP uses 

the term 

"assets" 

without any 

further 

specification 

n.m. n.m. n.m. n.m. Yes Yes 

 

D Yes n.m. 

(Apart 

from crimes 

listed in 

FD2003) 

n.m. n.m. Yes 

Yes, basis for 

postponeme

nt. 

Yes 

PT   
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R

O 

 

Law 

222/2008, 

Arts. 187^20-

187^3 
 

Yes 

Ministry of 

Justice 

Directorate for 

International 

Law and Judicial 

Cooperation 

D Yes. Yes. No. Yes. Yes 

  

D Yes No 

Yes, basis for 

postponeme

nt. 

No No Yes Yes 

Yes, basis for 

postponeme

nt. 

Yes 

SI   

  

Investigating 

judges at district 

courts 

            

  

  

         

SK 

Act No. 

650/2005  

(AEFOE)  

Yes 
District 

prosecutors 
D Yes. No. No. Yes. Yes. 

  

D Yes. Yes (ECHR) Yes. No Yes. Yes.  Yes.  

Yes, basis for 

postponeme

nt. 

n.m. 

FI   

  

Same 

prosecutors as 

for EAW 

            

  

  

         

SE 

Swedish 

International 

Legal 

Assistance in 

Criminal 

Matters Act 

2000   /  

ILACMA 

 

Yes 

The public 

prosecutors at 

the international 

public 

prosecution 

offices are 

competent 

within their 

regions to deal 

with cases on 

freezing. 

D Yes. No. No. ? Yes. 

  

D Yes. Yes. No No Yes. 
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UK 
Regs 5, 8-10 

CJDPR 
 



UK Central 

Authority Home 

Office/Internatio

nal Co-operation 

UnitCrown Office 

D Yes. 

Yes, if the 

property 

relates to 

criminal 

proceedings. 

Yes. 

Yes. The order 

must come 

from an 

appropriate 

court or 

authority.  

Yes. 

  

D   Yes (ECHR) 

The 

references to 

'criminal 

conduct' 

encompasse

s an offence 

in Art3(2) FD 

2003/577/JH

A, OR 

conduct 

which 

constitutes 

an offence in 

any part of 

the United 

Kingdom or 

would 

constitute an 

offence in 

any part of 

the United 

Kingdom if it 

occurred 

there. 

  

Yes. 

 

Yes, basis for 

postponeme

nt.  
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Table 5 Legal Mapping Summary Table 

     
# Issue Template protocol 

Law: description 

and comments 
References 

  PRECAUTIONARY FREEZING (not including measures specific to suspicious transactions reported by financial institutions) 

1 Competent authority Who authorises police action: Police?  Prosecutor?   
 

2 What assets/orders Anything which may later be subject to confiscation, or only limited categories?  Or only assets at a crime scene?   
 

3 Extent of power A mere prohibition on dealing?  Or can asset be seized?   
 

4 Basis of action/conditions e.g. Suspicion, belief, expectation, investigation commenced, proceedings imminent, etc.   
 

5 Duration/next steps How long does the measure last?  What is the timeframe for seeking a court order?   
 

  FREEZING ORDERS       

6 Freezing regimes How many regimes?  Which confiscation regimes to they apply to? 
  

7 Competent authority Which court?     

8 What assets/orders Proceeds?  Instrumentalities?  Anything which may later be subject to confiscation, or only limited categories?      

9 Extent of freezing order/ seizure order in support 
Is a freezing order a mere prohibition on dealing, does it allow police to seize the asset?  If it does not automatically allow 

seizure, can a court order seizure in support of the freezing order? 
  

 

10 Visibility of application process Can the application be made ex parte, in chambers or in a closed court?     

11 Basis of order/conditions 
What is required to get a freezing order?  Note if the requirements differ for different types of confiscation: e.g. ordinary, 

extended, civil. 
    

12 Duration/next steps How long does the measure last?  What can cause revocation?     

13 Remedies Can affected persons challenge, appeal or apply for revocation?     

  CONVICTION-BASED CONFISACTION     

14 Confiscation regimes How many regimes altogether?  Which are conviction-based?     

15 Competent authority Which court?     

16 Predicate offence All offences, or only certain types?     

17 Procedure: application Who brings the case?  How?  When?     

18 Procedure: decision Is confiscation at the discretion of the court?  What factors are relevant in deciding whether to order confiscation?     

19 What assets 
e.g. proceeds? Instrumentalities?  How are these defined?  Does it cover only direct proceeds or also indirect proceeds 
(e.g. those acquired by investing the direct proceeds)? 

    

20 Standard of proof re: assets The standard of proof applied re: whether particular assets captured by the confiscation regime.     

21 Value confiscation? Y (value based system); Y (value confiscation is available in certain circumstances); N.     

22 Enforcement mechanism 
How, and at what stage, can property in the defendant's possession be seized and/or compulsarily realised to satisfy the 
order?  Can there be detention for non-payment? 

    

23 Remedies Can affected persons challenge, appeal or apply for revocation?     

  NON-CONVICTION-BASED (NCB) CONFISCATION     

24 Description of regime(s) 
Is there a separate regime for NCB confiscation?  Or is NCB confiscation allowed in certain circumstances as an 

extension of the ordinary confiscation regime? 
    

25 Competent authority Which court?     

26 Predicate offence All offences, or only certain types?     

27 Procedure: application Who brings the case?  How?  When?     

28 Procedure: decision Is confiscation at the discretion of the court?  What factors are relevant in deciding whether to order confiscation?     

29 What assets 
e.g. proceeds? Instrumentalities?  How are these defined?  Does it cover only direct proceeds or also indirect proceeds 
(e.g. those acquired by investing the direct proceeds)? 

    

30 Standard of proof re: assets The standard of proof applied re: whether particular assets captured by the confiscation regime.     

31 Value confiscation? Y (value based system); Y (value confiscation is available in certain circumstances); N.     

32 Enforcement mechanism 
How, and at what stage, can property in the defendant's possession be seized and/or compulsarily realised to satisfy the 
order?  Can there be detention for non-payment? 
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33 Remedies Can affected persons challenge, appeal or apply for revocation?     

  EXTENDED CONFISCATION       

* Similar/general criminal activity Does confiscation extend to assets not linked to particular criminal activity?  On what basis?     

35 Membership of criminal org. Does confiscation extend to assets acquired by members of criminal organisations? 
 

  

36 Assets of criminal org. Does confiscation extend to assets belonging to criminal organisations?     

37 Associated 3rd parties 
Does confiscation extend to assets which have accumulated to third parties connected with the defendant?  In what 
circumstances?  Does this extend to corporations/legal persons? 

    

38 Other bases Anything not listed above     

39 Value confiscation? Does it apply to each of the above?     

  THIRD PARTIES       

40 
Confiscation from 3rd parties / voiding of 3rd party 
contracts 

When is this possible (e.g. if lacking bona fides, if not a purchaser for value, etc)?  How are these terms defined?     

41 Remedies Can affected persons challenge, appeal or apply for revocation?     

42 Return of stolen assets How can 3rd parties (i.e. victims of crime) claim an interest?  Must the court attempt to identify real owners?     

  MANAGEMENT, REALISATION AND DISPOSAL     

43 Managing frozen assets Who manages frozen assets?  What are their powers?  Can they realise frozen assets?     

44 Remedies Can affected persons challenge or appeal management decisions?     

45 Realising confiscated assets When and how are confiscated assets converted to cash?     

46 Receiving fund Where does the cash/assets go (in domestic cases)?  Is there scope for social reuse, etc?     

  COMPENSATION       

47 Restitution for loss 
Is compensation available where the accused or a 3rd party suffers loss due to freezing/seizure/managment but a 
confiscation order is not ultimately obtained?  What types of losses are covered? 

    

  MUTUAL RECOGNITION: FREEZING     

48 Nature of regime 

Is there a special MR regime for freezing orders - i.e. Something other than the general regime based on the 1959 and 

2000 conventions on MR in criminal matters? If so, is it based on FD 2003/577/JHA?  Does it incorporate the forms 
annexed to FD 2003/577/JHA? 

    

49 Equality of treatment Once recognised, are foreign orders treated the same as domestic orders?     

50 Competent authority 
What judicial authority may recognise a foreign freezing order - must it go before a judge or can a prosecutor or another 

arm of the government recognise? 
    

51 Visibility of application process If the foreign freezing order must go before a judge, can this be done ex parte, in chambers or in a closed court? 
 

  

52 Scope (i.e. what types of freezing orders) 

A) Definition of "freezing" etc. 
 

  

B) What types of assets can they relate to? 
 

  

C) Value confiscation? 
 

  

D) Extended confiscation? 
 

  

E) NCB confiscation?     

F) Precautionary freezing decisions?     

53 Form vs. substance When (if ever) does the court look not only at the form, but also at the substance of the foreign freezing order?     

54 Timing How quickly is the receiving state required to act?     

55 Duration of order Is there scope for MR to expire against the will of the issuing MS?     

56 
Bases for non-recognition / non-enforcement of 

foreign freezing order 

A) Error on face of order     

B) Disregard for fundamental rights; to what extent can authorities "unpack" the substance of the foreign order?     

C) Absence of double criminality     

D) Executing state imposes different taxes/charges to the issuing state     

E) Execution would require actions which contravene some aspect of the legal system.     

F) Privilege/immunity revents execution.     

G) Ne bis in idem principle: defendant has already suffered confiscation.     

H) Execution would compromise ongoing criminal investigations.     
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I) Futility - i.e. freezing sought in support of a confiscation order not able to be recognised (or able not to be recognised)     

J) Any other basis...     

57 Remedies  
Can affected persons challenge/appeal mutual recognition?  Can this extend to substance or underlying order?  Can this 

have suspensive effect? 
    

  MUTUAL RECOGNITION: CONFISCATION     

58 Nature of regime 
Is there a special MR regime for confiscation orders - i.e. Something other than the general regime based on the 1959 and 
2000 conventions on MR in criminal matters? If so, is it based on FD 2003/577/JHA?  Does it incorporate the forms 

annexed to FD 2006/783/JHA? 

    

59 Equality of treatment Once recognised, are foreign orders treated the same as domestic orders?     

60 Competent authority What court may recognise?     

61 Scope (i.e. what types of confiscation orders) 

A) Definition of "confiscation" etc.   
 

B) What types of assets can they relate to? 
 

  

C) Value confiscation?     

D) Extended confiscation?     

E) NCB confiscation?     

62 Form vs. substance When (if ever) does the court look not only at the form, but also at the substance of the foreign confiscation order?     

63 
Bases for non-recognition / non-enforcement of 

foreign confiscation order 

A) Error on face of order     

B) Disregard for fundamental rights; to what extent can authorities "unpack" the substance of the foreign order?     

C) Absence of double criminality     

D) Executing state imposes different taxes/charges to the issuing state     

E) Extended confiscation (of any type? or of a type not known in executing state?)     

F) Extraterritoriality -underlying conduct committed in the executing MS.     

G) Extraterritoriality - underlying conduct committed outside the issuing MS.     

H) Conviction in absentia (is there an exception where defendant absconded)?     

I) Ne bis in idem principle: defendant has already suffered confiscation.     

J) Time-limitation: Is the relevant statute of limitations that of the issuing MS and/or that of the executing MS?     

K) Amnesty/pardon prevents execution.     

L) Privilege/immunity prevents execution     

M) 3rd party rights prevent execution     

N) Execution would compromise public security, etc.     

O) Execution would compromise ongoing criminal investigations.     

P) Appeals in the issuing state are yet to be exhausted.     

Q) Where the order is  against a legal person (e.g. a corporation) but the executing state does not recognise criminal 
liability. 

    

R) Other bases     

64 Remedies  
Can affected persons challenge/appeal mutual recognition?  Can this extend to substance or underlying order?  Can the 

confiscation order be stayed pending outcome? 
    

  MUTUAL RECOGNITION: EXECUTION, ENFORCEMENT, MANAGEMENT & DISPOSAL   

65 Administrative costs Who pays the legal and administrative costs for action taken to freeze/confiscate/manage?     

66 Compensatory costs 
If execution causes the executing state to incur liabilities under its laws, under what circumstances can it seek 

contribution from the issuing state. 
    

67 Transfer to issuing state When is non-cash property transferred to the issuing state?     

68 Revenue sharing When cash is confiscated, or other confiscated assets are realised, how much revenue is returned to requesting state?     

  DEFINITIONS       

69 Crime, misdemeanour, etc 

These definitions are only needed where the terms are used above. 
  

70 Organised criminal group     

71 Money laundering     
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  POWERS of AROs        

72 Authority  What is the competent authority?  
  

73 Powers 
What powers does it have? Does that include coercive powers? What powers do they have to cooperate with authorities 

from other countries?    

74 Structures  Where are they located in the national State apparatus?  
  

  
Who are its members? 

  

 
Remedies Can their decisions be appealed? If so, through what process?  

  
 

 

 




